INDEX. 


ADMINISTRATION. 


i. A, died intestate in the State of Illinois, leaving debts in that State:and also in this State. 
B administered in the State of Illinois, and, “as administratrix,” insured the real es- 
tate of A, situate in Illinois, in an office in St. Louis in this State. The property be- 
ing destroyed by fire, B sues for and recovers the amount due on the policy. D adminis- 
ters in this State on the estate of A, it being only the amount recovered by B on the 
policy. Held—That D is not entitled to the amount recovered on the policy, but that 
the money belongs to B.—.#bbott vs. Miller, adm?x, «+++ +++ cece cere seee ceeb eves ce} 

. Aright of action against a sheriff for a false return on an execution, survives against his 
administrators.—Jewett vs. Weaver, adm?r.++++ eres sees cone cone eves cree cone core ee 

3. A husband is not entitled under our statutes to the choses in action of his wife not reduced 
into possession during her life. As where the wife being entitled to a distributive 
share of her father’s estate, died before the same was received by the husband, he is 
not entitled to such share, but the same will go to her heirs.—Leakey, adm’r., vs. 

MAUPIN, +22 ceee eee 0000 shee eewe me Wipfhvijshe/a\e Swiele ewisle.wieisie: eietes- ees ele-cre este « 

. Although the husband is entitled to administer upon his wife’s estate, and as such admin- 
istrator to sue for and recover her choses in action which had not been reduced into 
possession by the husband during the life of the wife, yet he will hold them to be cis- 
tributed to ‘his wife’s heirs.—ib. 

). An administrator or other person,‘holding money or property in a fiduciary character, 

_ _ Cannot be garnisheed for such money or property.—Curling § Roberison vs. Hyde.--- 374 

. Anote given by’a surviving partner to the administrator of a deceased partner,who had ad- 
ministered upon the effects of the partnership, is valid, even though such settlement 
may not have been in accordance with the law concerning such administrators.— 
Buckham & Kibbe vs. Singleton, adm’r. see ce eee wees ceee cece eee cee & 

- Suit may be brought on the bond of an administrator in the name of the State by any 
person —— to use Adams, et al., vs. Dudley, et al 7 

8. An heir or distributee may sue for a failure to account for money reccived, and the right 
of action accrues as soon as the failure occurs.—ib. 

. Where there is a primary and an ancillary administration of an estate, if the tribunals 
having jurisdiction of the ancillary administration can distribute or remit the assets. 
the courts having jurisdiction of the primary administration will net interfere within 
the limits of the ancillary administration —ib. 


: AMENDMENT. 


1. The statute authorizing amendments to pleadings, does not authorize new flaintifis to be 
introduced.—Choteau, et al., vs. Hewitt, et al 

“2. A-court has power to order entries of proceedings had by the court at a prev mM, t 
be made nunc pro tunc. But where the court has omitted to make an order which it 
might or ought to have made, it cannot, at a subsequent term, be made nunc pro tunc. 
In all cases in which an entry nunc pro tunc is made, the record should show the facts 


which authorize the entry.— Hyde vs. Curling § Robinson. «+++ ¢+++ +++ sree cree cree SDE 
3. Practice at Law, 75. 


- Practice in Criminal Cases, 9. 
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. The recognizance for an appeal from the judgment of a justice, is strictly a recognizance, 


3. An action of trespass will not lie against a party for suing out an att 


INDEX. 


APPEAL. - 


. An appeal from the judgment ofa pvtics on a conviction for an assault and battery, must 


be perfected on the day of trial.—Thomas vs. State. ++++ e112 cee+ eee eee on we eeees 935 


au 


and not a mg bond, nor must breaches be assigned in a suit upon such an instrv- 
ment.—Cockrill vs. Owens. «+++ «coe ceee sone cece oe cece eee eee © eee wees os oe see 987 


- Justices of the peace have jurisdiction in actions upon such recognizances.—ib. 
- If, upon the trial of an appeal in the Circuit Court, judgment be rendered against the ap- 


pellant, but not against his security on the recognizance, an action upon the recogui- 
zance is not barred by such omission.—ib, 


If a justice fail to approve and attest a recognizance for an appeal, itis void.—ib. 


. A recognizance for an appeal frem the judgment of a justice of the peace is void if not 


entered into in the time and manner prescribed by law.—Adams, et al., vs. Wilson. -. 34) 


. Ina recognizance or bond given by several, the names of all the obligors, or none, should 


be recited in the body of the instrument. If the names of part only be recited, it will 
be obligatory upon them alone, although signed by others.—ib. 


- No appeal will le from the order of a County Court establishing or changing a foad, 


unless some private right be affected by such order.— Overbeck & Shaw vs. Galloway. 36: 


- No person can become a party to such proceeding, so as to be entitled to appeal, unless 
i0. 


he have some private right affeeted by such proceeding.—ib. ; 
An appeal from the judgment of a justice of the peace is not taken until.a recognizance 
is entered into and approved by the justice, although it may be entered on the docket 


of the justice that an appeal was applied tor and allowed on the day of trial,—Slater 
V3. Steamer Convoy i bees pease 0000 02bs once 0056 © esece eee ere wee cece on ° 5 


oe eree woes e . oe eeee ee DPN 
. Where an ren is taken after the day of trial, and no notice given to the appellee, the 


cause will not be for trial at the first term of the Circuit Court, unless the appellee en- 
ter his appearance on the first day of the term —ib. 


2. When an appeal is taken from the judgment of a justice of the peace after the day of 


trial, and. no notice of such appeal is given to the appellee, it is irregular to try the cause 

at the return term. And if judgment be rendered at the return term against the appel- 

lee, such judgment will be set aside at any subsequent term.— Masterson, ex’s, vs. El- ine 

lington. «+++ cess coos cece elite © 960-0, 09:00. cogorecce c00e cece coos ce LIE 
To entitle the appellee to set aside such judgment, notice must be given to the appellant. ib 


ASSIGNMENT. 


oe fees oreo eee 


. An assignment of a reeeipt given for the collection of certain notes, does not transfer to 


the assignee the legal title to the receipt, nor to the notes.— Rittenhouse vs. Myers.->-+ 30% 


. Set-off, 5. 
. The assignee of a note not negotiable can only recover of his assignor so much of the 


note as cannot, by due diligence, be made out of the maker.—Ricketson § Holt vs. J. 
ee ET a 5in soar sone anc nese teen eeew anes vene VALW Ganado cae debe poke oe 547 


. Amaker of sucha note, who has the means of paying a sufficient portion of the debt to 


make it worth a suit, is not so insolvent as to entitle the assignee to recover of the as- 
signor without suit.—ib. 


. To make liable the assignor of a note not negotiable, payable on demand, suit must be 


instituted at the first term cf the court after the execution of the note—it being due as bai 
seon as made.—OFallou, ex*r of Delany, vs. Kerr. +--+ ++ Bae es hg ES SR fice) CS oe ds: 


. The assignee, by deferring the demand, cannot hold the assignor liable.—ib. 
. Where the makers were able to pay one-third the note, a failure to sue them exempts the 


assignor.—ib. 


. Bonds and Notes, 28. 


_ ATTACHMENT. 


A being indebted to B and others, received goods of B, to be sold under an agreement to 
account for and make returns of the sales. A failed to state a large sale for eash made- 
by him. Held— 


. That if such failure were with the intent to defraud his creditors, it would sustain an al- 


legation that “he had fraudulently concealed,” &c., his property.— Powell vs Mathews. Ay 


. An answer of a garnishee admitting that he had been indebted to A, but that before he 


was summoned, by an agreement between himself, A and B, a creditor of *. the debt 
was to be paid to B, is evidence in his favor to shew that he is not indebted to A— 108 
Black vs. aul. a i oe eee ee. e+ eee eeee eee boee ee weee oer ® p 
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. Asult by attachment ought not to be dismissed for any insufficiency m the bond unti! the 
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_ In an action on a bond given to dissolve an attachment, a notice of 
5. A bond for an attachment conditioned “to pay all damages which may accrue to the de- 


. Where the defendant, who had a verdict on & ne in abatement to the affidavit in attach- 


. The truth of the facts on which an attachment is issued, cannot be investigated upon a 


. Amendments ought net to be permitted to pleas in abatement to the affidavit in an attach- 


. An action for money had and received may be maintained for currency.— Bank vs. Benoist 


. A demand is not necessary to entitle a party to recover money deposited with the Bank, 


. Atransfer of property, in contemplation of bankruptcy, to give a preference to one cred- 
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e ’ PAGE. 
the debt on which the suit was founded ‘was not due at the commencement of the suit. 
—Ivy vs. Barmhartt, ooo voce cvov cece coves cece cece eves eens cece eves cece cece cere JAI 

special matter, under 
the plea of non est factum, alleging “that the appeal had been taken to the Supreme 
Court and allowed,” is insufficient. It should aliege that “the appeal is pending anc 
undétermined.”—Poteet vs. Boyd. «+++ seeeeeee vere eens cece cece wees cee eens cress [Hil 
fendant in consequence of the attachment,” will exteng to damages occasioned by any 
proceeding in the suit, and to costs and expenses attending the trial of a plea in abate- 
ment to the affidavit.—Hayden & Smith vs. Semple.- +--+ teeeees . 213 
ment, brings suit upon the bond, alleging a failure to prosecute with effect, the truth of 
the affidavit in the attachment suit cannot be inquired into.—ib. 


. An attachment will lie against the property of one of two joint contractors, on the ground 


of non-residence, although the other contractor may be a resident of the State.— Sear- 
cy, et al., vs. Plattecounty. or ew 0000's Gee eves eevee coe © ceeeee ° - 266 
motion—but only ona plea in abatement.—ib. 

It is sufficient in an affidavit for an attachment to state that the defendant “is indebted,” 
&c., omitting the word “justly.— Livengood vs. Shaw. ++++ ++++ sess sees ++ 274- 
ment, after being held bad on demurrer.—ib. 

Garnishment, 1, 2. 
court has given ‘time and the plaintiff has failed to'filea new bond.—Tevis, ef al>, vs. 
Hughes« is siaie i aciwial o sare cine ltowreid) cola. SMR We s'S: 6 Cabiere Were we x6 Glule Taleieiel alate «ete Cielo eel Wwecere Stine we wie -GoOe 
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after the Bank had rendered an account claiming the money as her own.—ib. 


. An express demand is necessary to entitle the depositor to recover 20 per cent. per annum 


from the Bank for failing to pay the deposit.—zb. 


. It is not every failure by the Bankto comply with its engagement that will subject it te 


the penalty of 20 per cent.—ib. 
BANKRUPT. 


. Under the bankrupt law of 1841, property acquired by a defendant after his application 


for the benefits of the act, and before his final discharge, is exempt froy liability 
fer debts which were proveable under the act—and not only as against those actually 
proved.— Bank OS. FAMCISCUS. wove o0ee cove cove oes cece cece cece cece cone secs coee o7 


. Itis not necessary that the bankrupt should shew in his schedule that a debt was not fidu- 


ciary to entitle him to this exemption, as the law will not presume a breach of trust.—i!. 


- In a bill filed by a bankrapt to enjoin a judgment which had been included in his schedule. 


it is not necessary to shew jurisdiction in the court which granted the discharge. The 
District Coutts of the United States are not courts of inferior jurisdiction, whose judg- 
ments taken alone are to be disregarded.— Reed vs. Vaughan. ++++ ++++ see sees seen ee S47 
itor over the others, is a fraud upon the bankrupt act, and may be pleaded in bar of a 
certificate of discharge under that act.—Shelton vs. Pease. ++++ ++++ eee veee cece cone 473 


- In such plea, it is not necessary to set out the property so conveyed, nor is it necessary to 


set out the names of the nominal parties to the instrument of conveyance; it is suffi- 
cient to set out the names of those beneficially interested.—ib. 


- Failure to give notice to a creditor, will not vitiate a certificate of discharge.—ib. 
- Adischarge under the Bankrupt Act of 1841, releases the bankrupt from al! claims or 


demands against him, due or to become due, contingent or certain.—ib. 


BOATS AND VESSELS. 


'._Itis no deviation, so as to make the owners liable for a loss for a steamboat to stop or: 


her voyage to aid another boat in distress, even though there may be no danger of any 
Joss of life.— Walsh vs. Homer, 01100 vee br uaisete elon eiartens ten ebntul clear section aks aes 


Cece naree 
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. PAGE. 
2.. Evidence that it is usual and eustomary for one boat on a voyage, to stop and aid another 
boat in distress, is competent to show that such is not a deviation.—id. 
%. Ia an action against the owners of a boat for a loss oceasioned by the sinking of the 
boat, after a deviation, it is not necessary to prove that the deviation caused the loss. 
It is sufficient to shew the deviation, and subsequent loss.—ib. 
4. a a deviation depends upon the nature of the voyage, and the usage of the 
trade.—ib. 
Settle & Bacon vs. Perpetual Ins. Gp., 7 Mo. Rep., 379, in part overruled. 
5. Where several persons engage in the building of a steamboat, all-the owners are liable 
for materials furnished for its construction, although purchased by one, there being no 
evidence to shew that there was any agreement, to give the credit alone to that one, 
even though there may have been an agreement between the owners that each should 
build a particular part of the boat —Saltmarsh, et al. vs. Rowe & Vandeventer.--..-. 38 
¥. An amendment of the statement of the cause of action, in a proceeding against a boat, 
which does not change the cause of action, will not release the securities in the bond 
given to release the boat.—Merrick § Webster vs. Greely & Gale. +++- +++ e+e+ eeee es 106 
’. The securities are bound to take notice of the amendment.—ib. 
. The owners of a steamboat are liable to the owner of a slave carried off and lost by the 
earelessness of the captain, in permitting said slave to ship upon his boat.—Price vs. 
Thornton, et al. c+e+ coos cece vsecee cove cece wees vees os we eoee cece ores cee © ceeeee oe 
‘Che act which makes penal the carrying slaves out of this State by the captain of a boat, 
is to be construed strictly, and applies to such as knowingly carry away slaves. For 
such an act, it being a high crime, the owners would not be liable.—ib. : 
3. The declarations of the captain at the time of taking the slaves upon the boat, or dfring 
nea voyage are admissibie against the owners; but not deciarations made subsequent 
thereto.— id. 
i{. If one part owner of a steamboat invite a person to take an excursion upon the boat, he 
and not the person invited, will be liable to the other owners.—Frazer, use of Cheno- _ 
with vs. Veakman. «oe cece cove cove cove cece were cece cece cece cece cree cove cones 501 
. A judicial sale of a boat to satisfy alien of any class, conveys to the purchaser a title 
tree from the liens of every other class, superior as well as inferior.—Steamer Rari- 


ts 


tan ws. Smith. -cce coccee oo 00 ecce Sees seve cece coece o 8 bs Ose 6508 600% ceed wees <6 Dee 
14. A barge is a boat within the meaning of the act concerning boats and vessels.— Barge — 
Resort vs. Byvo0Ns, ssc< coc vc eves cov ovte ove Feel even nc nw bWite um etelene dws wows Bol 


14. It is competent evidence in a suit against a boat, on a note given by a former owner for 
services, to shew that the note was given and aceepted as the individual note of such 
former owner, and for this purpose the maker of the note ts a competent witness.—ib. 
3. A part owner of a boat, whether his right be absolute or as a mortgagee, cannot acquire 
a lien on the boat for services rendered while he was such owner. He cannot sue the 
other part owners without giving the notice required by law—the proof of such no- 
tice devolves upon him, and is not to be negatived by the defendants.—Steamer Rari- 


fa% vs. McCloy. Sree sere weer cece cane ecee sone eens cree cee teeee cece cree eres cers 534 
19. A note given for money loaned to a person to enable him to purchase a boat is no lien on ‘ 
the boat.—Steamer Lebanon vs. Grevison.-+-+ cece cece cee cece cece cece eee ceenee 536 


. Joint owners of a steamboat are not partners but tenants in ecommon.—Cinnamond vs. si 
Greenlee, «220. ccce cvce 0000 600d cope cere 0000 weve ope cece cvereeece cocs ccscccrooses HE 
13. Tae lien given by our statute to certain claims against a steamboat, does not extend to 
claims arising out of this State against boa.s not engaged in navigating the waters of 
. this State, so as to attach on the arrival of such boats in this State.—Steamer Raritan 
VS. Pollard, 2.00 coos cece cece scce Moe coe ccc eee cece eee coeur cece cece see eees 
19. In proceedings against a steamboat, the rules of maratime law govern where there is no — ‘ 
statutory law.—Fénney, et al. vs. Steamer Fayette. +-<+ +++ e+ eres core cece coos voces 612 
20. Maratime liens are divested by a judicial sale in whatever jurisdiction it may be decreed. 
—ib. 
21. One part owner of a boat cannot sue the others at law for his services rendered by him as — 
clerk, under employment by the captain, also a part owner.—Hinton vs. Law, et al.-+- 108 


BONDS AND NOTES. 


1. Where a note is executed by an agent, his authority must be proved —Swearengen, et al. 
nf ly. (CE ee ° vieeee ees 
2. J. gave his note to L. for fifty dollars, part of the price of an improvement on the public 
land. The vendor warranted and defended “said claim from all future claims or pre- 
emption rights, and if any future claim should pre-emption the claim, to pay the ven- 
dor $300.” ‘Tae claim was supposed to contain 160 acres. Held, that evidence that 
the claim was divided by the Platte River, and that the land officer refused to permit J. 
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PAGE. 
to enter the portion on one side of the river does not show a failure of consideration.— 
Johnson vs. Lewis. +++ vere sees coos wove cone cone ores wane cone wane sees ene oe 153 


. A bond for an attachment conditioned “to pay all damages which may accrue to the de- 


fendant in consequence of the attachment,” will extend to damages occasioned by any 
proceeding in the suit, and to costs and expenses attending the trial of a plea in abate- 
ment to the affidavit.— Hayden & Smrith vs. Semple.+-+++ sere cess cess cece cece eevee ee 215 


. In an action on a note given for the purchase of a tract of land, a plea alleging a want of 


title in the vendor, should show specifically the defegt in his title. It is not sufficient 
. allege generally that he had no Me, or that the fee simple is in another. net 


OUN, «208 eoee cove seve toe wees cece coe eee e cece wees wees wees were sees ees D5 


>. pe assigninent of a receipt for the collection of certain notes, does not transfer to the ; as- 
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signee the legal title to the receipt, nor to the notes. —Rittenhouse vs. Myers +++ -e00-. 305 


_ Nil debit is not a good plea to an action of debt on a sheriff’s bond.—Criglar, et al. vs. 


Quarles. eoee coo © cece cove oo aig mibia lO Ge Ue alata ee SEA wlele 69 wire See ew eee eee ae hele ee « 324 


. Ina action upon an assigned bond, the plea of non est factum admits the assignment.- — 


Davis, et al. vs. Inboden, +++ +++ eee cree cece ceee eens eee sees cece sere ceseeeees 324 


. In a recognizance, or bond, given by several, the names of all the obligors, or none, 


should be recited in the body of the instrument. If the names of part only be reci- 
ted, it will be obligatory upon them alone, although signed by others. roeyaty et al. vs. 
Huches. O000- 00s e000 sec © ccee coe S aebe ee C08 s 0006 See vee ee cece cere wee 380 


9. As between the original parties to a bond or note, a set off is allow ed, although the bond 


or note be payable “without defalcation or discount.”"—Baker vs. "Browns... ese .. 396 


. if such an instrument be fraudulently assigned, the defendant may plead such fraudulent 


assignment and set off a demand against the payee.—ib. 

A note given by a surviving partner to the administrator of a deceased partner, who had 
administered upon the effects of the artnership, is valid, even though such settlement 
may not have been in accordance w ith - law neces apn administrators. — Buck- 
ham & Kibbe vs. Singleton, adm?r.++++ esos sees sees cece vee sees cece sees cece seen ee 405 


2. The assignee of a note not negotiable can ‘only recover of his : assignor so much of the 


note as cannot by due diligence, be made out of the maker.--Ricketson & Holt vs. J. 
& £. Wood, & Co. ++++ wanes Sie Late @ wa em ese shies One Seles @ 016M «mere cg oece v6 de. ia'a alee 547 


’. The maker of such a note, who has the means of paying a sufiicient portion of the debt 


to make it worth a suit, is not so insolvent as to entitle the assignee to recover of the 
assignor without suit. ell 


. To make liable the assignor of a note not negotiable, payable on demand, suit must be 


instituted at the first term of the court after the ei of the note—it ys — as 
soon as made.—O”’ Fallon, ex’r. of Delany vs. Kerr. - tee : 


ot 
ce 
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15. The assignee by deferring the demand cannot hold the assignor liable. jl 
. Where the makers were able to pay one third the note, a failure to sue them exempts the 


assignor.—ib. 


7. A bond given by one of two persons for a joint liability, will not extinguish the simple 


contract debt, unless given at the time the liability occurred, or accepted in — 
tion of the simple contract. —Maddin vs. Edmonson, «+++ cece cece cece wees wees cerns GIS 


. Practice at law, 76. 
. A dbond payable to “Callaway county and State of Missouri,” is payable to Callaway 


county alone. Thew ords “and St:te of Missouri”? merely designate the Callaway 

county, and are equivalent to “of” or “in the State of Missouri. Cpe ce vs. 

. Callaw ay county and State of Mo. eove coce cove C000 Cone cease C000 F006 Cece e » 664 
. Where a vond is set out according to its legal effect. and not in haec verba, if no oyer be 2 

craved, the court will take it to be as av “erred.—ib. 


; A bond being given to two corporations, an action may be maintained by them jointly. 


—i 


. A bond given to do some public service, although not good as a statutory bond, may yet 


be good at common law.—ib. 


LA bond given to build a bridge and to keep it in repair a given time, will bind the obligor 


to rebuild, if the bridge be washed away even by an extraordinary flood in swch time. 
—ib. 


24. In an action by A and B, on a note payable to “the Trustees of the town of Dover,” it is 


competent for plaintiffs to prove by parol that they were the “Trustees of the town of 
Dover,” or that the note was given to them by that name. Any fact tending to prove 
this is ‘competent. —~ Vantis. et al. vs. Youre. o--e cece cree cece ween ween cree cone sees 669 


- Aand B make to C a bond for the payment of $1300, provided, however, that said sum 


shall not be payable uniil C shall make, execute and tender to A, a good and sufficient 

deed conveying a clear title in fee simple, with warranty, to cer tain lots of land—such 

—_ is assignable, and -” hese may maintain an action in his own name.— Minor 
Edwards OH ep Le OO en ee ee e ekee eee easy AMIE) dea sox 671 


: The. condition of such bales may be waived or discharged by parol.—ibd. 
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27. A bond containing more conditions than those required by the statute, is still a statutory A 
bond.— Woods, et al. vs. State to use of Rainey. ++++ ++0+ sees veces eves ceee cece eens s G98 
28. An agreement signed by A and B, reciting that A had leased certain premises to B, for the 
term of one year, with the privilege of another year—in which for such lease B prom- 
ises to pay at the rate of $200 per annum quarterly, and if not paid, A to re-enter, and 
have alien on the stock of goods in the store, is assignable at law under our statute.— 
Wooden, wee, &c., vs. Butler..++- o+e0 cee cece cone eves cece cone cece weet sens ween 717 
29. The payee of a note negotiable under our statute is not entitled to recover four per cent. 
damages upon a protest; such damages would only be allowed in case the note had been 
negotiated.— Bank of Mo. ys. Wright.o++. ose cece cece cece seen sees ecee wees eeees TY 


BRIDGES. 


1. The remedy given yd the 13th and 14th sections of the act concerning bridges is merely 
cumulative, and does not affect the right of action upon the bond. In such action, no 
of Me to the obligors to repair is neeessary.—Gathwright vs. Callaway county & State 
0 On eees cece cece woes cone coos wees cree cone wens wees oes vere cece cesses se ereee KOS 

2. The pe r measure of damages, where the bridge has been washed away, is the cost of 
rebuilding, with such premium as is necessary to ensure the bridge against the contin- 
gencies embraced in the bond, for the time specified therein.—ib. 

3. If the obligors aelay the rebuilding for an unreasonable time, the county may also recov- 
er damages for such delay: these damages depend upon circumstances—such as the 
public utility of the bridge, &c.—and_ are not six per cent. on the amount due from 
the es ar from the time they should have repaired.—ib. 

4. Bonds and Notes, 19-22-23. 


CHANCERY. 


1. S, with the funds of B, purchased certain shares of stock of the St. Louis Insurance 
Company, for B, but had the stock entered in the name of S. 8, however, never pre- 
tended to set up any claim to the stock, but informed the officers of the Company, and 
others, that it belonged to B. B, from ill health and other causes, had her business 
transacted by agents. No fraud upon the creditors of B was pretended. An execu- 
tion against S was levied on this stock. Held— 

That this case is not within the provisions of the statute of frauds.—nderson & Thompson 
vs, Biddle, eeee cess Cees eee Cee ree Coe MP ecee CHAS POSS OHS OES OHHH OHH OHS OHHH BE 

2. That the stock is not liable for the debts of S.—ib. 

3. That equity will interfere to poe the sale by the sheriff, the remedy of B, at law, if 
any, being insufficient.—ib. . 

4. Chancery has jurisdiction to control the acts of a trustee, under a deed to secure the pay- 
ment of money; and where the powers conferred on the trustees are not strictly pur- __ 

sued, will set aside his sales.—Stine vs. Wilkson, et al.o+++ oees sees eees sees eeee see 1 
. A more strict compliance is required where the ccstui que trust has meddled with the 
dutids of the trustee, and become the purchaser of the property, at a greatly reduced 
rice.—ib. 

6. Although no act of te cestui que trust may of itself be sufficient, yet if all his acts taken 
together shew a fraud upon the debtor, the deed will be set aside.—ib. 

. Where the deed of trust required twenty days previous notice of the time and place of 

sale, it is not sufficient to have it published but once. The obvious intent is to have 
the publication continued up te the sale.—ib. 

8. A court of equity will not interfere by injunction to restrain a judgment at law for causes 
which, on a motion for a new trial at law, had been held insufficient.—Matsonvs. Field 


wrt 


mt 


& Cathcart. «22+ cece cove cove cone cone cone cone cone cone cose coos veces cece ccesees oe 106 
9. The neglect of a party to make his defence at law, is no good ground for equity to inter- 
fere.—ib. 


10. A bill is filed by A, claiming to have purchased all the right of B to a certain tract of land 
sold under an execution in favor of A and against B, and alleging that the land was en- 
tered in the name of C, with the money of B—held, that B is not a proper party to 
the bill; and that his declarations are not evidence against those claiming under C.— 
Wright, et al., vs. Cornelius. +++ +++ sees cree veee cece cree cess cces cece cece cers cs 

11. A mere allegation in a bill that B, with others, fraudulently conspired against A, does 

not authorize B to be made a party to the bill, nor his declarations to be used as evi- 
dence against the others.—ib. - q ‘ 

2. Where issues are made by order of a chancellor under our statute, the finding of the jury 

on such issue is conclusive on the chancellor, on the hearing of the bill, unless such 
finding be set aside by the court.—Cochran vs. Moss.++-- cere weer eeee wees cee ween es 


174 


416 





, 


GE, 


698 


~? 
— 
~] 


719 


63 








OH ee Ba 


18. 
19, 


ia) 


i) 


. Abill to enjoin a judgment at law, must make a transcript of the judgment an exhibit in 


. An objection to the jurisdiction of a court of equity cannot be made after answer. It 


. When an answer does not positively, clearly and precisely deny an allegation ina bill, it 


20. Where A, the father, had purchased a tract of land of B, the son, had paid the purchase 


- Aconstable who, after his term of office has expired, claims and collects as 
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the cause.—Parsons vs. Wilkerson. «+++ ocee cove veee 


. Such omission may be taken advantage of by demurrer, or as a ground to dismiss the bill 


on the final hearing.—ib. 


must be made by demurrer.— Martin vs. Greene. +++++- tee 652 
is not necessary that it should be contfadicted by two witnesses. So, also, where the 
answer be not sufficiently distinct upon points as to which defendant is presumed to 
be well informed.—ib. 
an illiterate man, unable to read or write, being called upon by tge owner to state the 
condition of the affairs of the boat, its indebtedness, &c., makes statements as to such 
matters calculated to deceive the owner—conceals the amount of profits and money 
on hand, but refers the owner to the clerk—and thus effects a purchase of such owner’s 
interest, will be held liable for the share of the profits of such boat, up to the time of 
the sale, going to such ®wner.—#b. 
A bill for an injunction releases all errors in the judgment at law.—Moss vs. Craft, et al- 720 
On a bill for the specific performance of a contract for the sale of land, it is competent 
for the defendant to provea parol discharge or waiver of performance.—Tolson vs. 
Telson, adm’r..+ +++ ee ere . . coos 


. The — of a steamboat, in making a purchase of the interest of one of the owners, 


736 


money, and taken possession of, and improved the land—on a bill filed by a Portion of 
the heirs of A to compel the heirs of B to make a title, evidence that B had repeatedly 
declared to his father that he was ese: | to make a deed; that the father lived twenty- 
two years after the purchase, during all which time, up to B’s death, fourteen years af- 
ter the sale, he refused to accept a deed—after B’s death, instituted no proceedings to 
get a title, but on all occasions declared that he intended that B or B’s children should 
have the land—that B was the youngest and favorite son, and that he died at an earl 
age, leaving a large family—that the father was possessed of a good property,—is sui- 
ficient to shew a discharge of the performance of the contract.—ib. 


- A contract for the conveyance of so much of any land the obligor might owfi, will not ° 


be enforced in equity. A specific performance will only be decreed where a specific 
thing is agreed to be conveyed.—Shelton vs. Church?s adm?r++++ «+++ «+++ teen eeee ee 774 


. To authorize a complainant in chancery to examine as a witness one of several defend- 


ants after answers filed and replication put in, the replication must be withdrawn and 
an affidavit of the want of interest in such party made.—.frnett & Brown vs. Dodson. 783 


COLLECTOR. 


. Acollector who has collected and paid over to the county taxes assessed at a rate higher 


than that allowed by law, is not liable for the excess tg the tax payers, nor can he re- _ 
cover back the excess so paid over, from the county.— Lewis County vs. Tate.+-+- +++ 650 


. Under the act of 1835, a sheriff is ex officio collector until the first January next succeed- 


ing the expiration of his term of office as sheriff; and if such sheriff, on the expiration 
of his term as sheriff, fail or refuse to qualify as collector, the vacancy in the office of 
collector can be filled by the Governor.—State, to use St. Charles county, vs. Adm’r 
Fulkerson, «+++ cose rei eee eee Baie csi alice eilbieie's. <isleio cies ere wiels 6 eed) Hiewelels 6RI 


COMMISSION. 


. Although the commission from the Governor may not state the term for which the officer 


was appointed, it is not void, but such fact may be shown by parol evidence.— State, to _ 
use St. Charles county, vs. 4dm’r Fulkerson. ++++ ++++ foe eee ceee wees teen cece wees ORI 


CONSTABLE. 


- Ina suit before a justice of the peace against a constable for collecting illegal fees on an 


execution, the execution was described as in favor of A, against B and C, and of date 
November 1, 1843. The one offered in evidence was in favor of A, assignee of D and 
E, and against B and C, of date November 6, 1844. The description is sufficient— _ 
Jackman vs. Bentley gets Msieds dees eae we thiweee sard b dp cla uieden aa Oe KM MERO Oe SOR 
constable, 
illegal fees, is responsible for the penalties imposed by law, and cannot say that he did 
not collect as an officer,—ib. 
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. To’ make a constable or his securities liable on an execution, it is necessary to prove that 


. Nosuch prohibitory clause is contained in the Constitution of this State —id 
. Citizens of other States are not by the Constitution of the United States entitled to the 
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the execution was: delivered to the constable.— Debreuil, et al, vs. State, to use, &c++-. 43:5 


. Executions, 7, 8. 
. & constable, for failing to return an execution, is liable to the penalty of one hundred per 


cent. per annum until the money is paid.—State, to use, &c., vs. McLernan, et al.--.- 7%) 


CONSTITUTION. 


. It is in the power of the State Legislatures, unless restrained by some provision in their 


Stete Constitution, to prohibit or to restrict'the exercise of any trade or business within 
such State.— Austin vs State. .+++ s-e+ woos eee woes Coes coeeee vere eee cone wees core FOL 


politi¢al and municipal rights and privileges of citizens of this State.—ib. 


CONTRACTS—COVENANTS. 


. A bond to indemnify against all claims against A, is only to indemnify against valid claims, 


. 


and will not hold the maker to indemnify for money paid on a judgment subsequently 
set aside.— Wales, et al, VS. Nelaon, coos osee cove cece code cove cone cess cons ores vee 1 


. Where several persons engage in the waiiding of a steamboat, all the owners are liable for 


materialsfurnished for its construction, although purchased by one, there being no ev- 
idence to shew that there was any agreement to give the credit alone to that one, even 
though there may have been an agreement between the owners that each should build 
a particular part of the boat.—Saltmarsh, et al, vs. Rowe §& Vandeventer +--+ --++ «+++ 38 


3. A promise by A to pay a freight bill given to B, and by B transferred to C, in considera- 


tion that C would incur a liability tor B, is upon a sufficient consideration, and need 
not be in writing.— Doane, et al, VS. Newman sees cece coccce veee cece cone coe cece cs 70 


. A contract between the Bank of Missouri and the Merchants’ Bank of Baltimore to col- 


lect the debts of the latter in depreciated bank paper, if illegal and in violation of the 
charter ofthe former, will not da make her liable to pay in specie the amount so col- 
lected.— Bank of Mo. vs. Merchants’ Bank of Baltimore+-++ «+++ +++ sees sree eevee 125 


. An agreement between A and B, under seal, provides that in consideration that A shall 


give possession of certain public land to B, B shall pay the value of the improvements, 
to be ascertained by five householders, &c. Held: 
That the decision of the persons thus selected is not an award upon which an action can 
be brought.--- Garred ys Macey & Domiphan«+++ +++ sees cee cece sees sete ween ceees 161 


. The party can oz recover on the agreement.---id. 
. It being agreed t 


at A should give possession of the lands, and thereupon B should pay 

_ the amount thus ascertained, A must either shew an actual delivery of the possession, 
or an offer to deliver, and a refusal to accept by the other, before he can recover. A 
mere offer to deliver is not sufficient.---ib. 


. An action will lie to recover back money paid under an illegal agreement, at any time 


before the agreement is executed.---Skinner ts. Henderson...+ «+++ «++ 0 c00e cece cece 20% 


* Adeed having been made for the performance of an illegal contract, by consent of par- 


ties, is destroyed before the contract is performed, with a view toits recission. In an 
action to recover back money paid under the contract, evidence of the contents of the 
deed may be given.---ib. 

Drunkenness does not render a contract void. It only authorizes the party, or his repre- 
sentatives to avoid it.--- Broadwater ts. Darne+++-++ :+++ e+++ s+- beeen cece wees wees 27% 

Parties entered into an agreement, under seal, to submit certain matters in dispute to three 
of their neighbors. The arbitrators so chosen by the agreement of the parties, were 
not sworn, but the parties took an cath to abide by their decision. They found for 
the plaintiff $60, and defendant thereupon promised to pay it. In an action of assump- 
sit to recover the amount, the agreement under seal is competent to shew that there 
was a good consideration for the promise.---Morrow vs. Smith+-++ ++++ «+++ tence eee 308 

The covenants implied by the words “grant, bargain and sell,” in a deed of conveyance, 
under our statute, are separate and independent of each other.---Alerander vs. Schreiber. 400 

A general warranty is only limited by a special, where the two are inconsistent.---ib. 

The only covenant implied by our statute from the words “ grant, bargain and sell,” 
which runs with the land, is Yhe covenant for further assurance. The word “assigns,” 
as used in the statute, is limited to that covenant.---Collzer vs. Gamble, use McCabe---- 40° 

An ~ 9 cannot be brought in the name of an assignee for the breach of the other cove- 
nants.---ib. 

The statutory covenant being not simply a covenant of seizin, but of seizin of an inde- 
feasible estate in fee simple, the measure of damages is not in all cases the purchase 
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money with interest. When the vendor was actually seized—but of a defeasible es- 
— damages should be merely nominal, until the estate has been actually de- 
feated.---ib. 


. Where a deed of conveyance containing the words “grant, bargain and sell,” recites a 


——- existing at the time on the property conveyed, and contains a special cove- 
nant “that the grantor will forever warrant and defend the premises conveyed against 
all persons lawfully claiming the same in law or equity, and against all titles, liens and 
incumbrances whatever, and particularly against the mortgage above described,” the 
general covenant implied by the words “grant, bargain and sell,” is restrained by the ‘ 

se cee ce cccctsece ces 499 


special covenant.---Shelton vs, Pease «+++ ++++ e+e scenes te eens ae 

Such special covenant is not a covenant to pay the mortgage debt.---ib. 

A mere payment of money by the purchaser to buy in an incumbrance, is no breach of 
this covenant, nor of a covenant of general warranty or of quiet enjoyment. There 
must be an eviction, or something equivalent thereto, to constitute a breaeh of these 
covenants.---ib. 

A covenant against incumbrances is broken by the existence of an incumbrance at the 
making of the deed. The breach must set out the particular incumbrance relied on.---ib. 


. A obtains judgment against B, after which, B dies. To satisfy the judgment and release 


the lien upon the lands of B, after his death, his widow executed a note and mortgage. 
Held to be on sufficient consideration---the question as to the existence of the lien af- 
ter the death of the debtor being one of doubt.---Mullanphy vs. Riley. «+++ ess esses 489 


. If A covenant with B for the benefit of C, suit cannot be brought on the covenant in the 


name of C, but only in the name of B, to the use of C.---Robbins vs. Ayres++++- ++ 538 


3. But if A make to B, for a valuable consideration, a promise not under seal, for the ben- 


efit of C, C may maintain an action in his own name on such promise. The promise 
need not be in writing, and is not within the statute of frauds.---ib. 


. {f A make to B such a promise for the joint benefit of several, suit must be brought in 


the name of all. If, however, the interest of each beneficially interested, be specified 
in the promise, then each may separately maintain his action.---ib. 


5. A covenant merges all prior simple contracts, and a simple contract afterwards made, is 


inoperative.---tb. 


5. A corporation has power to make any contract authorized by its charter in a foreign gov- 


ernment, if such contgact be not prohibited by that government. --- Blair vs. Perp. Ins. 
Company P6 06 Vos w 6000 060e C000 408 a eeaw Celeb ORO" wes CW iae HSt AMES C608 Cees USES vee 56] 


7. Although the powers conferred on a corporation by its charter cannot be affected by leg- 


islation, yet corporations in other respects are subject to the laws, and their contracts, 
in violation of the laws, are voidable, or may be made void by law.---tb. 


. The hirer of a slave is not responsible for his running away, unless it be by some fault of 


the hirer. This must be shewn by the plaintiff. No general rule can be laid down as 

to the care to be taken by the hirer to prevent an escape, nor as to the efforts to effect 

a recapture; these depend upon the nature of the service in which the slave is engaged, 

and the circumstances attending the escape, as well as the character of the hiring.--- __ 
Perry & Van Houten vs. Beardsley and wife: +++: - : . veces BGS 


. A person who contracts to do certain work for another, and is discharged or prevented 


from completing his work, cannot recover the whole contract price, without shewing __ 
a faithful compliance on his part.---City of St. Louis vs. McDonald .--+ «+++ ++++ +++ 609 


3). A bond given by one of two persons for a joint liability, will not extinguish the simple 


contract debt, unless given at the time the liability occurred, or accepted in satisfaction 


of the simple contract.---Maddin vs. Edmondson-+++ +++ s+++ eres sees cess sete eens 643 


$1. Collector, 1. 


3. The circumstances under which an instrument is made may be looked to, to aid in its con- 


he rules of interpreting contracts ought not to be subtle---are not an art of logic---but 
are intended for persons of common understanding---are plain reason.---Gathwright 


vs. Callaway Cownty and State of Missouri++++ +++ «+++ + 668 


struction.---ib. 


CORPORATIONS. 


. .\ violation of its charter by a bank cannot be taken advantage of collaterally, or inci- 


dentally, but must be brought up on a proceeding instituted for that purpose against 
the corporation.--- Bank of Mo. vs. Merchants’ Bank of Baltimore: +++: +++: sone cece 123 


. A contract between the Bank of Missouri and the Merchants’ Bank of Baltimore to col- 


lect the debts of the latter in depreciated bank paper, even if admitted to be illegal 
and in violation of the charter of the former, will not render her liable to pay in spe- 
cie the amount collected under such contract.---ib. 


. An act incorporating a town and vesting the authorities of the town with certain powers, 


does not divest the State or county courts of powers vested in them by a general law, 
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- Inaction of ejectment for land sold under execution, brought against the defendant in the 
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in violation of the laws are voidable, or may be made void by law.---ib. 


. A corporation has power to make any contract authorized by its charter in a foreign gov- 


ernment, if such contract be not prohibited by that government.---ib. 


_ A corporation can only exercise the powers expressly granted by its charter, or neces- 


sary to carry out some express power.---tb. 


. Asurety for one as agent for a corporation is limited to such acts as the corporation is au- 


thorized to require of its agent.---ib. 


. The St. Louis Perpetual Insurance Company has no right to engage in banking---and 


where one became surety for the fidelity of an agent of such corporation, he was not 
bound for an embezzlement by the 7. of the funds of the corporation while such 
agent was engaged in the busloees of banking for the corporation.---ib. 

Ejectment, 8. 


COURTS. 


. A mandamus, in the alternative against a court, may be served on the officers ooops 


the court, in vacation, by er acopy ofthe original process. It may be address- 
ed to the court or to the individuals composing it. But where the proceeding against 
the court is for disobedience, the judges are to be L_aaaogens agninat individu ally. seen 


Lowis County Court vs. Sparks.-+-++ +++ coos cee cree oe 


- The Circuit Courts have power to control inferior tribunals by mandamus. ---ib. 

. It is not necessary to the validity of records of courts in this State that ey should be 
signed by the Judge,--- Platte County vs. Marshall, et al +--+ +++ sees cree eee cone ce 3 
. Corporations, 3. 


The county courts have the exclusive sight to poe an englestion for grocery or drain- 
shop license.---Austin vs. State-- os coe ccese © cee cece 


. A mandamus will not lie from the Circuit Court to ‘compel the Colinty Court to set aside 


an order vacating aroad. The County Court has exclusive v nkabtants Be in such mat- 
ters, and m — is faa sitbirenpeted ony cane vs. hin pene en Prairie 
Township - oe ° . ee 


DEEDS. 


. A purchases land of B, and to defraud his creditors, has the title made to C.D, with- 


out notice of the fraud, acquires title under C. Before the deed to D is recorded, the 
land is sold by the sheriff under an execution against A , and the deed of the sheriff is 
recorded. Held: That the registry of the sherif’s deed is not pene ” . - the eon 
vrockett & Risque vs. McGuire+-++ ++++ +++ 


- The registry of adeed is only notice to after purchasers from the same ‘grantor. swell 
. A having mortgaged land to B, conveys the same to C; after the sale to C, A conveys 


the land to B, and B enters satisfaction of the mortgage. Held: That the legal estate 
vested in A by the satisfaction of the mortgage reverts to and vests in C, the first pur- 
chaser; and that although B was mortgagee, and in consideration of the deed from A, 
released to A his mortene®, B can get no aegis pre ve —_ -_ om be in C. 
White vs. Todd & Todd:- 00 0600 coed ove 


. The certificate of a recorder annexed to a paper ‘purporting to be the copy of 2 a ‘deed and 


of the certificate of acknowledgement of the same, that “the foregoing is a true copy 
of a deed on record in his office,” does not authorize the deed to be read in evidence. 
The certificate should also certify to the correctness ve wi copy of wie manque of 
acknowledgement.---Gentry vs. Garth+-++ +++ +++ 


. Before the introduction of the common tfaw, the Spanish Taw ‘prevailed in 2 the ‘territory 


ceded by France to the United States; and under that law a deed was not neneenny to 
convey land; it could be conveyed by parol.--- Mitchel, et al, vs. Tucker++-++ ++++ +++ 


. An instrument “authorizing a party to relinquish all the grantor’s right to certain land to 


the United States, and to select for his own use other lands in lieu of those ceded, un- 
der the Spanish law, is equivalent to an absolute conveyance.---ib 


. Adeed is not void if its contents can be ascertained by an examination of the whole in- 


strument, although some isolated covenant may be uncertain and difficult to understand 
when not connected with the other parts of the deed.--- Gregg vs. Macey & Winston-- 


PACE, 

unless the act of incorporation declares the pre wpe in oe pes. egcnese to be ex- 

clesive.--- Baldwin vs. Green +++ ++ eee wees cores eee ceee eoee eveees 

4. A corporation created for i sone i Pope, has no power to engage in nace business. 

Blair vs. Perp. Ins. Co. eee ee ereeece eoee Cees ceee eres eee eee @ eeee cose ee 

. Although the powers conferred ona ‘corporation by its charter cannot be ‘affected by leg- 
islation, yet foe name in other respects, are subject to the laws, and their contracts 


- O74 





+ 410 
561 


189 


. 226 


260 











INDEX. 11 


execution, the deed from the seen is valid, and ond be read é in evidence although os 


recorded.---Smith vs. Willing +.++ e+sesees coos coe sleuleusicael Cash cabaecos O04 
9, The acceptance of a deed by a rantee will not be presumed unless the grant be ooutsinly 
to his benefit.---Renfro vs. Harrison +++: +- te teen eeeeees All 


10. The title acquired by an entry with the Register and Receiver of the U. S, Land Office, 
on which no patent has issued, will yet pass to the e rantee in a deed purporting to con- 
vey in fee sim _ “ore made ore o~ oolay, y the pen een the land.--- 
Evans & Riehl vs. Labadd . 425 

. A deed conveying a tract of tend subj ect to the conditions of an ‘agreement by which the 
vendor is bound to convey one- half the land to a third party, vests the legal title to the 
whole tract in the vendee.---ib. 

12. See Evidence, 21, 22. 

13, In an action of ejectment brought by the City of St. Louis for a lot purchased by the 
city, the defendant cannot set up the ille; egality of the ordinance authorizing the pur- 
chase. Theacceptance of the deed by the city vests the legal title in —_ heinepens ” 
ordinance be valid or void.---McIndoe vs. City of St. Louis-. . ° - 57D 

14. A deed purporting to convey the real estate of the wife---in which the husband onl y joins 
as a party assenting to the conveyance by his wife—will not ey the be venisie ” we 
husband in such real estate.--- Ellenman, et al, va Thompson: se eees - 587 

15, Estoppel, 1, 2. 


DEPOSITIONS. 


1. A depcsition taken by one party to a suit, when filed, may be read by the other, in evi- 
dence; and any objection to such deposition which the party against whom the deposi- 
tion was taken, would be bound to make before trial, must equally be made by the par- 
ty taking the same, if he object to its reading. —Greene & Chickering vs. McKay.- ---- 109 
- When objections to the reading of depositions are made in the inferior court, cet the 
grounds of objection not specified, the objectious will not be looked me by the wl 
preme Court.—Bank of. Mo. vs. Merchant’s Bank of Baltimore..- eres 123 
3. A motion to exclude depositions must specify the objections. —Chapman vs. Spicer. eee 689 


DIVORCE. 


i — of infidelity do not constitute such personal indignities as, under our statute, en- 
title a party to a divorce. Mere indignities to al moral character or scien are 
ieilaelent. —Cheatham vs. Cheatham, ++++ «+++ + . » 297 

A bill for divorce should shew either that the complainant has resided within the State 
one whole year next preceding the application, or that the offence complained of was 
Sanit within this State, or while one or both of the parties resided within the 
State.—i 


DOWER. 


. Ona petition for dower, although the widow will not be held to strict proof of title in the 
husband, to make out a prima facie right, yet upon a plea of non seisin, she must either 
shew title in the mente, actual Aaameaad or —_ defendant holds mente husband. 
— Gentry vs. Wooden. - ogee + 224 

. A widow must make her election of dower in six months, to ‘entitle her to take under 
the third section of the act concerning dower.—Kemp vs. Holland. - 

A widow having elected to take the personal estate which came to her husband by means 
of the marriage, under the 3rd section of the act concerning dower, in lieu of her dow- 
er, cannot have the real estate of her husband sold to pay his debts, so as to exempt _ 
the personal estate thus selected by her.—Chinnvs. Stoud.-+++ s+++ s+e+ eee cess cee 109 

4. Where lands have been aliened during the life of the husband, the widow is entitled to 
dower in such lands, according to their value at the time of the alienation, and not ac- 
cording to the increased value of the land since the ents by means - on labor 
or expenditures of the alienee.—McClanahan vs. Porter. - » 746 

». Where lands, of which the husband died seized, descend to the tee “the widow i is entitled 
to dower according to their value at the time of the assignment, with damages for their 
detention from the death of the husband.—ib. 

6, A purchaser of lands under execution against the husband, occupies the same position as 
the alienee of the husband.—ib. 

- Where lands aliened by the husband have depreciated in value from any cause, the widow 

is entitled to dower according to the value at the time of the assignment of the dower.—1b. 
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8. So where Jands have increased in value from extrensic causes causes not connected with 
the labor or expenditures of the alienee, the widow takes according to the value at the 
time of the assignment.—id. 

9. Although the widow gains nothing by the improvements of the alienee, she suffers loss 
by his waste or neglect depreciating the value of the property—-this “good rule” not 
“working both ways.””—ib. 

10. The widow is neither tenant in common nor joint tenant with the heir or alienee. She 
has only aright im action until dower assigned.—ib. 

ii. The widow is entitled to damages, not as of any particular period, but as of the value oi 
the property at the different periods in which she is deprived of her dower. In the 
case of the heir, from the death of her husband--in the case of an alienee, from the 
time of her demand until the assignment of dower.—ib. 

12. In estimating the damages, the jury are to consider the value of the property, not merely 
up to the institution of suit, bet up to the trial.—id. 


EJECTMENT. 


1A pane a may maintain an action of ejectment against the mortgagor, or those claim- 


ing under him.— Walcop & Griswold vs. McKinney's heirs.++++ ¢+++ sees eres veee- eee 296 


2. The owner of !and in New Madrid, injured by earthquakes, having sold his interest in the 
injured land, before the certificate for the location of land in heu of that injured had 
issued, the title under the certificate vests in the vendee, as the “legal representative’’ 


of the original owner.—Kirk vs. Green. -+++ pebh Abbe ose saS ee pheno a kbub smee oss 250 


3. Before the introduction of the common law, the Spanish law prevailed in the territory 
ceded by France to the United States. And under that law a deed was not necessary 


to convey land: it could be conveyed by parol.— Mitchel, et al. vs. Tucker. ++++ ++ «+++ 2€¢ 


4. An instrument authorizing a party to reliuquish all the grantor’s right to certain land to 
the United States, and to select for his own use other lands in lieu of those thus ceded 
—under the Spanish law, is equivalent to an absolute conveyance.—ib. 

5. In actions of ejectment under our statute a New Madrid locations, a court ot 
law has the same powers as a court of equity with reference to the title.—ib. 

6. In actions of ejectmentfor land sold under execution, brought against the defendant in the 
execution, the deed from the sheriff is valid, and may be read in evidence although not 
recorded.—Smith vs. Willing. -++ esses eos cee ove 00s « 

7. It,isno varianee in a declaration to set out part of the description of a tract of land, which 
is omitted in the sheriff’s deed, the description as supplied in the declaration not con- 
flicting but consisting with the description in the deed.—ib. : 

8. In anaction of ejectment brought by the City of St. Louis, for a lot purchased by the city, 
the defendant cannot set up the illegality of the ordinance authorizing the -purchase. 
The acceptance of the deed by the city vests the legal title in her, whether the ordi- 
nance be valid or void. —McIndoe vs. City of St. Louis.++++ +++ cone eres ceee eee eee 

9, Although as a general rule a party in actual possession of part, claiming the whole tract, 
is deemed in possession of the whole, yet this will not apply as against the real owner 
also in possession of part, claiming the whole. The only adverse possession as 


© wees coee eves cere eee . 


against such owner is actual possession.—Cottle vs. Sydnor.++++ «+++ sess eee 763 


ELECTIONS. 


1. The clerk and justices who are required by our election law “to examine and cast up the 
votes given to each candidate,” have no right to go behind the certificates of the judges 
and clerks of the election—any error in their certificate can only be corrected by the 


tribunal authorized by law to determine such election when contested.—Mayo vs. - 
cee eccceces O 


Freeland, «..0 cove cece cvcece 


Ce Cee COE CHEE HOHE HEE SET HHS CHEE OHS OOF 


ERASURE. 


1. Evidence of an erasure or alteration of an instrument of writing, is admissible under the iin 


plea of non est factum, without affidavit.— W hitmer'vs. Frye.++++ ++ ++++s+seereees 
2. Where a party, by his own act, renders an instrument such that all legal remedy thereon 
is Jost, he can not, by any other evidence, establish the covenants or promises contain- 
ed in the instrument. Thus, where an instrument under which A has received money 
and become bound to B, is altered by B, he can not recover of A, neither on the in- 
strument nor for money had and received.—#. 


394 
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ESTOPPEL. 


. The estoppel of a deed only extends to the parties and privies thereto, and not to stran- 
gers.— Cottle WE. QPAROM. 02-0: 6.0050 6.0.00 0000 00 6000 00 00.00.0050 0000 00.00.0060 0 ceme coe 

2, A party is not estopped by his declarations, nor by an admission by deed, except as tothe 
parties and privies to the same, from claiming the true lines of his land.—ib. 


EVIDENCE. 


1. Evidence that it is usual and customary for one boat on a voyage, to stop and aid another 
boat in distress, is competent to shew that such is not a deviation.— Walsh vs. Homer. 

2. In an action against the owners of a boat for a loss occasioned by the sinking of the boat, 
after a deviation, it is not necessary to prove that the deviation caused the loss. It is 
sufficient to shew the deviation, and subsequent loss.—id. 

3. oe a deviation depends upon the nature of the voyage, and the usage of the 

rade.—ib. 
Settle & Bacon vs. Perpetual Ins. Co., 7 Mo. Rep., 379, in part overruled. 

4, The record of a former recovery apparently for the same cause of action, is prima facic 
evidence only that the cause had been once tried—and may be repelled by evidence 
shewing that the ground of the subsequent action is separate and distinct from the de- 
mand made-on the former trial, and arose out of a seperate transaction. A recovery 
for bacon sold in September, is no bar to a suit for bacon sold in August.— Brown vs. 
King & Fisher jj eee weeecs oe 00 oe ee woes cece oeee cece Oo ee cows Coen eees coos cece eece 

5. An answer of a garnishee admitting that he had been indebted to A, but that before he 
was summoned, by an agreement between himself, A and B, a creditor of A, the debt 
was to be paid to B, is evidence in his favor to shew that he is not indebted to A— Black 


763 


56 


Wes ME o tua 3s ca deen Sees wee spew Sei pws 6-0 610.016 40 610 gasbie-ee ee Seles 66.66 6000 C6 - 103 


‘€. Declarations of an agent at the time of sale are competent for the purchaser to shew title 


in such agent.— Greene vs. Chickering & McKay. ++++ +--+ +++ cove cece cove oven cece 109% 


. The declarations of a captain of a boat, at the time of taking slaves on a boat, or during 
the voyage, are admissible against the owners; but not so with declarations made sub- 


sequent thereto.—Price vs. Thornton, et Al. .+++ s+++ sere vee even cere ceveee ee eceee 130 


&. Ina proceeding against a purchaser at a sheriff’s sale who refuses to pay the amount bid 
by him, for the difference between his bid and the amount for which the property sold at 
a — sale by the officer, the return of the sheriff is competent evidence.— Hens- 
vs. aker, «+e. eoee coer eee eoce scene Coes Coes COE Sete CHES SHEE BEDE SHES OHHH FOe 
9. Evidence showing that witness had paid notes to a firm, in which the individual names of 
the members of the firm were set out, and of the declarations of the members as to who 
constituted the firm, made prior to the institution of the suit, is evidence for the firm 
to prove the cages Woods, et al. vs. Quarles, et al.++++++++ ++ sees eens wees 1 
10. A deed having been made for the performance of an illegal contract, by consent of par- 
ties, is destroyed before the contract is performed with a view to its rescission. In an 
action to recover back money paid under the contract, evidence of the contents of the 
deed may be given.—Skinner vs. Henderson. - +++ eee cece eee  eeee vee ones eee 
11. The certificate of a recorder, annexed to a paper purporting to be the copy of a deed, and 
of the certificate of acknowledgement of the same, that “the foregoing is a true copy 
of adeed on record in his office”? does not authorize the deed to be read in evidence. 
The certificate should also certify to the correctness of the copy of the certificate of 


] 


acknowledgement.—Gentry vs. Garth. ++++ sees cece cece sees eves eves cece veer cecee 2 
32. Although parol evidence is not admissible to alter or impeach a bill of sale of slaves »yet 
such evidence is admissible to shew that in pursuance of an understanding between the 
5 parties at the time of the obtaining the bill of sale, the slaves had been subsequently 
~ up, and possession of them delivered, so as to showltitle in the donee.— Broadwater 
vs. Darne. .-++ «+ piss wives pedselwescuesne 
13. In a suit before a justice of the peace against a constable for collecting illegal fees on an 
execution, the execution was described as in favor of A against B and C, and of date 
November 1, 1843. The one offered in evidence was in faver of A, assignee of Dand 
FE, and against B and C, of date November 6, 1844. The description is sufficient.— 
Jackman vs. Bentley. «+++ s+++ cess coos cece cees cose sees sees cece cons sees cece csens 
11. Parties entered into an agreement, under seal, to submit certain matters in dispute to three 
of their neighbors. The arbitrators so chosen by the agreemeut of the parties, were 
not sworn, but the parties took an oath to abide by their decision. They found for the 
plaintiff $60 00, and defendant thereupon promised to pay it. In an action of as- 
sumpsit to recover the amount, the agreement under seal is competent to show that 


Cees OFF Oooo COE Eee CTE CHES OOF eoee coos 
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there was a good consideration for the promise.— Morrow vs. Smith. +--+ ++: eteee eens 308 


19. The declaration of a slave, in connection with, and explanatory of a symtom or appear- 




























































19. 
20. The certificate of the Surveyor General that a certain lot of land is embraced within the 
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32. 
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. The judgment of a sister State i is prima s facie ‘evidence of jurisdiction of the person where 
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ance of disease, are competent evidence to prove that the slave was at the time diseas. 
ed, in an action op A a ne a a for the pe snag of the one e. Marr 


vs. Hill & Haynes. -- ee eee Cee eeee oeee oe ee ++ 326 


the writ was age wag “executed,” although such return may be informal.— Wilson vs. 
Jackson, adm’r. - ee Cees wees cece sees verse ee eres ee eres were C888 oe 


. Evidence of an erasure or alteration of an instrument of writing, i is admissible under the 


plea of non est factum, without affidavit.— Whitmer vs. Frye.+++- +--+ - 348 


. Where a party by his own act, renders an instrument such that all legal remedy thereon 


is lost, he can not, by an other evidence, establish the covenants or promises contain- 
ed in the instrument. hus, where an instrument under which A has received money 
and become bound to B, is altered by B, he can not recover of A;-neither on the in- 
- strument nor for money had and received. —ib. 
actor, 1. 


limits of a tract confirmed by the Board of Public mennine nal ™ - + —_ is 
not evidence.—Evans & Riehl vs. Labaddie. » 425 


. Although the receipt of the purchase money be acknowledged ina conveyance, it may 


be shewn by parol that it has not been paid.—Hogel vs. Lindell. - - 483 


. It is not, however, competent at law to sliow by’ parol that a deed, absolute on its face, i is 


in fact a mortgage.—ib. 


. Parol evidence is. not admissible to shew that a bill of sale of a oop absolute on its 


face, is in fact a mortgage.—Montany vs. Rock.++-- ++ tees eres eens SOG 


. An instrument acknowledging the receipt of money for a ‘slave, is not such a receipt as 


may be contradicted by parol testimony, so far as it evidences the sale of the slave.—ib. 


25. It is competent evidence in a suit against a boat, on a note given by a former owner for 


services, to shew that the note was given and accepted as the individual note of such 

former owner, and for this purpose the maker of the note is a ane: witness.— 

Burge Resort V8. Brooke. «+++ coe cece coon seen cone cone cee wore oes were ores coees 531 
A surety is not bound by the admission of his principal, unless made in the course of his 

business. A surety for an agent is not bound by his admissions aoe being emeed 

ed from his agency.—Blair vs. Perpetual Insurance Company. ---- -- - 563 


. One partner is a competent witness in action brought by his copartner against : a ‘third 


partner for money advanced by the latter to the second as part: of ie cage vl the 
last, even during the partnership.—Cinnamond vs. Greenlee. - . - 578 


28, On a settlement between fr ithe le one may be a witness for another, against a third, for 


the amount to be paid the last.—ib. 


. A witness may acquire mae. § knowledge of 2 person’s hand writing as to authorize him to 


testify to his signature, by having seen his letters on business with a firm of which 
witness was clerk, and finding that he acted upon and recognised the letters. — Reyburn 
vs. Belotti & Gugeri sie ipo ie winsie is sims 6, 601s ,0 10610 0019) 80)08 006% 6000 005 2000 0649 coos 597 


. Althongh the statements in a bill in chancery are not usually evidence against the com- 


plainant, yet, if the bill be sworn to, admissions made in such bill may be evidence 
against such party. — Ball vs. Guthrie. 20+ ccce cece vsce coce ccce cece voce cece cece ve 621 

Statements made in such bill on the information of others, however, are no evidence, be- 
ing at most but hearsay.—ib. 

A verbal message delivered by a slave is not evidence against his master, unless it be 
shewn that the a sesh on or neongpinen such oan. —_— vs. acme m 
SON. cece oe . . ee cee ece . oe o> 64 

In an action by A ‘and B ona note given to “the Trustees of the town ‘of Dov er,” ‘iti is 
competent to prove by parol that plaintiffs are “the Trustees of the town - hous er,” 
or that the note was given to them by that name.— Yantis, et al. vs. Yourie: +++» 669 

Malicious arrest—1. 


EXECUTIONS. 


. A sheriff who, out of his own funds, satisfies an execution, cannot afterwards have an ex- 


ecution issued on the same judgment for the i ene of the werd so paid by ae. _ 
Garth vs. McCampbell, ef al ++ cove ove ¢ bees wees ween weee oes eos eens an: - 154 


. Executions in favor of A, issued by a justice of the peace, were levied on personal prop- 


erty of B, by the constable. The same property was then taken by the sheriff, on ex- 

ecutions in his hands, and sold; not being sufficient, the sheriff also sold certain reat 
estate of B, on which C and D had a rome given subsequent to the issuing of the 
sheriff’s executions. C and D purchased the real estate at the sheriff’s sale for an 
amount greater than the executions in his hands, and retained the excess. Held. 

On a bill filed by the sheriff to compel A and C and D to interplead, that the executions 

in favor of A were entitled to be paid out of the surplus in the hands of C and D, al- 
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though such executions were no lien on the land, they were on the personal property 
sold by the sheriff, and the proceeds of that sale having reduced the lien against the 
real estate, must be «plied to their payment.---Kring & Johnson vs. Green’s Ex’rs-. 


. A judgment having )ceu recovered in a justice’s court, and a large portion paid, an exe- 


cution issued from the Cireuit Court on the transcript of the judgment being filed in 
the clerk’s office, will not be quashed for informalities in the proceedings before the 
justice, it appearing from them that the defendant had appeared and submitted to the 
judginent.--- Grissom vs, Allen, Cdiv?reses coer ccee cece eee cece aes aebdieacenace sles 


. A having purchased a tract of land, gets a bond for title upon payment of the purchase 


money. He then setls his right and transfers the title bond to B. Held: That A has 
no interest in the land which 1s subject to execution.--- Broadwell & Dyer vs. Yantis.. 


. See Marshal’s Sale, 1. 
. One execution cannot be set off against another in the hands of the sheriff, where the sum 


due on the first execution had been in good faith assigned before the latter execution 
was delivered to the officer. The delivery of the execution to the officer is to beedeem- 
ed the time at which the plaintiff becoines entitled to the money due thereon.--- Primm, 
et a, DOG, PSRE OI 008-5 < 00. 6606. otc scge «40 cease sisi6o aces cease ecee ees © cece cece cee 


. An execution on a judgment against a principal and surety, levied on property of the 


principal, which cannot be sold for want of bidders, may still be levied on the prop- 
erty of the surety.---Moss vs. Craft, et als+ee seve sees vees jee ccs voce oboe cee eens 


. Although the constable by failing to sell such property becomes liable, yet the surety i 


not discharged.---id. 


. Under the late act which authorized a ca. sa. on a judgment, the officer, under an execu- 


tion against two, could not take the property of one defendant and the body of the 
other.--- Usher, adnv’r, De. T ROMUS.«a60 cose sess, 4a Shia eieawiaiesie Cowles ciese atee eee 


FACTOR. 


. Constable, 5. 


. A count charging a factor ‘with not selling for the best price,” is not sustained by evi- 


dence of a delay in selling, the price obtained being the best to be had at the time of 
sale. The delay in selling should be alleged as the ground of recovery.---Merle & Co. 
US. Tlascall ...veve wvece csc coce ccs coce 000e 0600 c00e 0066 cose 0006 Cesc ccce secbiece 


. FEES. 


. A sheriff is not entitled, as against the defendant in an execution, to commission on the 


amount of an execution, unless the money is collected by him—as in case the money 
is paid to plaintiff, or the judgment is otherwise satisfied.---Gordons vs. Maupin---- - 


. Asheriff is not entitled to charge a defendant with commission on a debt for which the 


property of defendant had been attached by the sheriff, the debt having been paid to 
the plaintitf by defendant before any further proceedings on the attachment.---Irwin 


O80) DDN ii loo 6 0:05 w 0 0l0'S 0:05 6) 055 oele® GSR UN WSLeNAR wheels ice lo ROThetenen abies egegess 450 
. Where, in such case, the sheriff hati claimed and been allowed commission by the court, 


but no exceptions were taken to the opinion ot the court, its judgment will be affirm- 


ed.---t2, 
FRAUDS. 


. S, with the funds of B, purchased certain shares of stock of the St. Louis Insurance Com- 


pany, for B, but had the stock entered in the nameof S. 8S, however, never pretended 
to set up any claim to the stock, but informed the officers of the Company, and others. 
that it belongedto B. _B, from ill health and other causes, had her business transacted 
by agents. ‘No fraud upon the creditors of B was pretended. An execution against 
S was levied on the stock. Held: That this case is not within the provisions of the 
statute of frauds.--- ?nderson & Thompson vs. Biddle «+++ ++++ +++ s ceee cree wees ceeee 


. That the stock is not liable for the debts of S.---ib. 
. A, being indebted to B and others, received goods of B, to be sold under an agreement to 


account for and make returns of the sales. A failed to state a large sale for cash made 
by him. Held— : 

That if such failure were with the intent to defraud his creditors, it would sustain an al- 
legation that “he had fraudulently concealed.” &c., his property.—- Powell vs Mathews. 


- A promise by A to pay a freight bill given to PB. and by B transferred to C, in considera- 


tion that C would incur a liability for B, is upon a sufficient consideration, and need 
not be in writing. — Doane, et al, vs. Newman .+++ cece veer ee cere eee SS 


GARNISHMENT. 


A garnishment is like an attachment—the first service creates the prior lien.--- Talbot, et 
al, os. Hurding Be COS Bere CHES (He COee BODE COOH GHEE BEEF SHTS SHHH SHEET THOS OHHH 


- Chancery, 15. 
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2. An administrator, or other person, holding money or property in a fiduciary character, $ 


cannot be garnisheed for such money or property.---Curling & Roberson vs. Hyde---. 374 
’. The statute of limitations may be pleaded to a debt contracted in a fiduciary capacity.--- 

Benton vs. Lindlell 2. « ecce cede coves oe ; Sebs bees he ps Shes need cece pisWeuesee jessie HHT ’ 
. A garnishee nay set up the statute of limitations as a defence to his indebtedness.- --ih. } 


¥ 


GROCERIES AND DRAM-SHOPS. 


Th oF . : ; . 11. 

i. The 27th section of the act concerning groceries and dram-shops, as printed in the Re- 2 
vised Code of 184%, held to be the correct exposition of that act---and to authorize the 

sale of spirit ious liquors in quantities not less than one quart, at the distance of one 1 


mile from a town or village, and not to be drank at the place of sale.--- Bledsoe vs State 38% 

:. “The sale of intoxicating liquors 1s by law illegal—is not a privilege of a citizen of this i 
or any other State. ‘The right to sell can only be acquired by complying with the law. 
Austin vs. State --+2 cece cece cece cece cece cece Sena sees ess eae See ee eet ese sts HOt 

‘. The County Court has the exclusive right to determine whether a license to keep a dram- 
shop or grocery shall be granted. ---ib. 


t license to keep a dram-shop granted by the city of St. Louis does not dispense with 
the necessity to procure a license from the County Court.--id, 
”. It isnot necessary to allege in what character or capacity the defendant sold. It is suffi- { 


cient to.set out the sale without license.-- id. 


GUARANTY. 
A guaranty for the payment of a note, need not shew the consideration for which it was 
given. ---Little & Noecker vs. Nabb..-< ccte ccce cove cose coe cece ccccce cece cece ose 3 


HUSBAND AND WIFE.” 


1. Uunder the Spanish law, property, real and personal, acquired or purchased during mar- 
riage, enters into the community, and at the death of the husband, one-half goes to the 
wiie. Lindell vs. McNair, 4 Mo. R., 380, affirmed.--- Picotte, et al, vs. Cooley, et al-- 31: 

A husband is not entitled under our statates to the choses in action of his wife not reduced 
into possession during her life. As where the wife being entitled to a distributive 
share of her father’s estate, died before the same was received by the husband, he is 
not entitled to such share, but the same will go to her heirs.—Lé#akey, adm’r., vs. 
Maupin. SRDS Ayla Seb SEA Whey bs aie p54. 6 bela wer dete 0040 9600 ienen pean jen es d0068000'e JER 

!. Although the husband is entitled to administer upon his wife’s estate, and as such admin- 

. istrator to sue for and recover her choses in action which had not been reduced into 
possession by the husband during the life of the wife, yet he will hold ther: to be dis- 
tributed to his wife’s heirs.—id. 

A deed purporting to convey the real estate of the wife---in which the husband only joins 
as a. narty assenting to the conveyance by his wife—will not convey the interest of the 


is 
u 
— 
ie 


husband in such real estate.---Ellenman, ef al, vs. Thompsones++ eee cee ages cere es 587 
>. A femme covert is regarded in equity as to her separate property, as a femme sole.--- Coats, 
etal, vs. Robinson & Hendley -+++ s+++ cere ee seer eee wees eo cae eiees< GOL 


3. Where a femme covert gives a note or bond, it is presumed that she intends to charge her 
separate property. ---t. 


INDICTMENT. 


! An indictment for libel charged the defendant with publishing in the German language 
that which, in English, conveyed the charge that ““M. was the most windling and worth- 
less speculator who ever brought ruin upon the city of St. Louis.” A special verdict 
finding defendant guilty “of charging M. of being a visionary worthless speculator,” 
does not find the charge laid in the indictment.--- Weber vs. State+-+-+-++e+see-eee-+ 4 
%. The verdict should find that defendant was actuated by malice.---ib. 
3. Under the act of 1845 for the punishing of gaming, it is indictable to bet money or prop- 
erty on any gambling device.---State vs. Bates +++ ++++ e+++ +++ eves core coer sees ces 
‘- 4 prosecutor is necessary on all indictments for riot charging a trespass against the per- 
son or property of another.---Me Waters & Salmon vs. State+++- +++- se++ ercs sees \67 
3. It isnot necessary to charge that the defendauts assembled “unlawfully,” or “unlawfully” 
did the act set out in the indictment. It is only necessary to shew an “unlawful act” 
done.—t?. a 

\n objection to an indictment may be raised in the Supreme Court, although not made in 
the Cireuit Court.—ib. ‘ 

7. Inap indictment for inhumanly beating a slave, it is not necessary to set forth the name 

of the owner of the slave.---Crove vs. State. 
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. An indictment for dealing with a slave should allege such dealing to have been without 


the consent of the “master, owner, or overseer.” It is not suflicient to lay it without 
the consent of onlyonse.---Markley vs. State .-+- erse cree cece cece weve eens eens eons QO] 
An indictment, laying an offence on a future or impossible day, is defective.—ib. 


i, Anindictment for betting on any game prohibited by our statutes, need not allege that the 


game was played in the county in which the bet was made. The betting is the of- 
tence, and it matters not where the game was played.—State vs. Kyle++++ +--+ 0-6. -- S89 


1. The middle name of a person is no part of his name.—State vs. Martin-+++ .+++ eee. 392 
. Several persons may be jointly indicted for any offence which may be committed by sev- 


eral.—State vs. Gay, et alesse ere cece coos coneee cece cere cere sees cece cote senses AGI) 


>. in such indictment, it is not necessary to allege that defendants were partners—there be- 


ing no partners in crime.—id. 
Where several are jointly indicted, the punishment of each shaii be separately assessed.—i) 


». IY an indictment be quashed upon motion, exceptions must be taken to the judgment oi 


the court, to enabie the Supreme Court to consider the judgment.—Stete vs. Haanar 

& Fortune cere cece cece cee cee ee enee eee cane cone wens ween eens ceee wees ree eens bh 
Where different statutes authorize license to be granted for the exercise of any trade, ati 

indictment for exercising such trade without license, should negative a license under 

any statute. State vs. Brown, 8 Mo. R., 210, affirmed.—WNeeles vs. Slate. «+++ +--+ +. 499 
\n indictment for keeping a dram-shop, should shew the kind, quantity. and price of the 

liquor sold, and to whom #old —ib. 


. The judge of a court cannot try a defendant ina criminal case upon a plea of not guilty, 


even by consent of defendant. A jury can alone try such a plea.---2). 
rhe provision of the act regulating practice in criminal cases, which authorizes the trial 
of a person guilty of larceny in this Siate, on board of any vessel in the course of any 
voyage, to be had in any county through which such vessel shall pass, or at which 
such voyage shall terminate, is constitutional.—Steerman. vs. State «+++ +++ se+5 +: ve 063 
Rondo is a game of chance —Glascock vs. State «+++ eees cece cess sere eres cere cere ee ANS 
it is in the power of the State Legislatures, unless restrained by some provision in their 
Stete Constitution, to prohibit or to restrict‘the exercise of any trade or businesswithin 
such State. — Austin vs State. .oo+ cece coee cove cone cove ccnces sees eves cses rer coos 9] 





. Nosuch prohibitory clause is contained in the Constitution of this State --id 


The sale of intoxicating liquors is by law illegal—is not a privilege of a citizen of this or 
auy other State. The right to sell can only be acquired by complying with the Jaw.---id. 
Citizens of other States are not by the Constitution of the United States entitled to the 
political and municipal rights and privileges of citizens of this State.—i). 


. The County Court has exclusive right to determine whether a license to keep a dram- 


shop or grocery shall be granted.—1d. 

A license to keep a dram-shop granted by the city of St. Louis, does not dispense with 
the necessity to procure a license from the County Court.—ib. 

it isnot necessary to allege in what character or capacity the defendant sold. It is suff- 
cient to set ont the sale without license.—7b. 

it is not necessary in an indictment to negative any exception not contained in the clause 
creating the offence.—State vs. Buford aiagu eek Sealed oreae beCt mebiden cecalewae Cemanet - 

When an indictment commences thus: “The grand jurors for the State of Missouri for 
the county of 2." &c., lays the venue “atthe courty aforesaid,” it is well laid —State 
18, MINES ccee cove cove cvee cece “ 

\n indictment for keeping a gaming table, charging that the defendant “did keep a cer- 
tain gambling device, &c.. called a faro-bank, and did then and there induce idle per- 
sons to play at said gambling @evice for money,” is not double—the acts alleged con- 
stitute but one offerice.—ib. 


ess 
eee Coes COOe Hose eevee C80 COH4s COEF CHOLS CHOSee See ado 


INJUNCTION. 


\ court of equity will not interfere by injunction to restrain a judgment at law for causes 
which, on a motion fora new trial at law, had been held insufficient.y—-Matson vs. Field 
& Cathcart <o00 cose cose cove coed cece cove cove cece vee cove cece cece cscs cesnncese Jif) 

The neglect of a party to make his defence at law, is no ground for equity to interfere.—ib. 

In a bill filed by a bankrupt to enjoin a judgment which had been included in his schedule, 
ii is not necessary to shew jurisdiction in the court which granted the discharge. The 
District Courts of the United States are not courts of inferior jnrisdiction, whose judg - 


ments taken alone are to be disregarded.— Reed vs. Vaughan. +--+ +++ sere rece sees ee ANT 


JUDGMENTS. 
\3 to jndgments rendered prior to the act of 1835, R. C., p. 396, the presumption of pa: 
ment after twenty years, raised by the common law, continues unaffected by that ac 
The act, as to such judgments, is only cumulative —Clemens rs. Wilkinson --- 
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5. Where such a judgment has been revived by sci. fa. against an administrator, it cannot 


eed 


9, Snehghatior ight goin mitigation —ib. 
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. The judgment ofa sister State is prima sacic evidence of jurisdiction of the person, where 


the writ was returned “executed,” although such return may be informal.--- Wilson 
vs. Jackson, WADI > 0 00 01000 0400 0:90 900s 000% 0004, 0008 F000 000d 090% 0.008 UFOs 008s ce 329 
. It is not sufficient in an action upon such judgment for a plea to the jurisdiction of the 
court rendering the judxment, to aver that the defendant was not a resident of the State; 
it must also be shown that he was not in the State.—id. 
. A judgment, confessed by an attorney, is not valid, although the letter of attorney be 
void.— Wood & Oliver ve. Ellis, adi?r o+-+ ceee cree cece eens ance coos eens eens sere e BS 


ws 


afterwards be set aside, although the detect in the letter of attorney might have been 
pleaded in avoidance of the judgment, or given in evidence under the plea of nul tiel 
record on the sct. fa.—ib. 
. Phe lien of a transcript of a judgment of a justice of the peace, filed with the clerk of 
the Circuit Court, attaches from the filing of the transcript.— Bunding vs. Miller «+--+ 445 
. Where an appeal from the judgment of a justice of the peace is taken after the day of 
.{gial, and no notice is given to the appellee, the cause cannot be tried at the return term, 
except on consent and appearance of appellee. If judgment be rendered at such term 
against the appellee without appearance, it may be be set aside at any subsequent term. 
—Masterson, Ys. Ellington. oes COCw COee FEDS Pees cope seesse ccce cece cece cece peeee Fh? 
. Notice of the motion to set aside such judgment, must be given to the appellant.---ib. 


JUSTICES’ COURTS. 


. Where'the damages claimed upon a covenant do not exceed ninety dollars, a justice of 


the peace has jurisdiction, although from the covenant itself it may not appear but 

that the damages would greatly exceed that amount.---Joyce rs. Moore++++ s+++ sees e+ 27) 
.. The recognizance fcr an appeal from the judgment of a justice, is strictly a recognizance, 

and not a penal bond, nor must breaches be assigned in a suit upon such an instrument. 

CTE G8. WBN soe WE ELA Soe osc cows Sees Seve vege cic ve pists. aeileheces =o ING 
. Justices of the peace have jurisdiction in actions upon such recognizances..--ib. 


. If, upon the trial of an appeal in-the Circuit Court, judgment be rendered against the ap- 


pellant, bat not against his security on the recognizance, an action upon the recogni- 
zance is not barred by such omission.—ib. 

. If a justice fail to approve and attest a recognizance for an appeal, it is. yoid.—id. 

. A summons issued by a justice of the peace, and made returnable in a time less than that 
‘allowed by law, is void. A judgment by default rendered on the service of such sum- 
mons, is also void, and a party acquires no title under a sale on an execution under such 
judament.---Sandere vs. Rains, WEE ais > S's See wse> 54% s bake R40 woes web 6850 oss 190 


L&ANDLORD AND TENANT. — 


. Where goods, are illegally taken under a distress warrant for rent, and money is paid to 
have them gesiored, an agiion will lie to recover back the money.—Quianett vs. Wash- 
iNGtOM 2022 2-2 Hees ccer wcee cece wees onee cee s 


. pnbibass. bees = ots esan Qnagienes 6835s OS 
. Insuch action, double damages are not recoverable.—ib. 
. Removal by a tenant and giving the key. to the ‘landlord, before the expiration of the term, _ 
does not, by operation of law, amount to a surrender of the term.—Prentiss vs. Warne 601 
. Where a tenancy is thus detergnined before the term is ended, the tenaut is liable for the 
ent.—ih. . 


‘LIBEL. 


. Anindietisent for a libel upou George Morton, charged the defendant with publishing in 
the German language that which in English conveyed the charge that “Morton was 
the most swindling and worthless speculator who ever brought ruin upon the city of 
St. Louis=’On the plea of “not guilty,” the jury found a special verdict, “we, the jury, 
find the defendant not guilty of charging Mr. Morton of being a visionary wort less 
speeulator. Held: .,, ; : . 

. "That the matter of which the defendant was found guilty, is not that with which he was 
ebarged.—- Weber vs. Slate -- ++ eene gees ces os ° 

. The verdict is defective in not finding any malice in defendant,—ib. ; 

. ltts libel to write of a person that “he is thought no more of than. a horse-thief and a 
counterfeiter.°-— Nelson vs. Musgrave.-.+-.ee.encer cers cece sree eee seen cose cece ss 


© of eee Ocoee coos eee Ore D208 BOeF Oe ? 


OAS 


4. A‘piea of justification must aver that the plaintiff ‘had committed the offences of horse 


stealing und counterfeiting. It is not suffigient to aver in sue plea that he “was 
‘ibought no’ more of than a horse-thiefy” &c.—7d. 
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. The statute of limitations may be pleaded to a debt contracted in a wenn. vemegun —_ 
eee cores DOM 
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LIEN. 


. The purchase money of a tract of land being unpaid, the lien of the vendor caunot be en- 


forced by a suit in personam against the vendee, nor can any interest in the land’ be 
sold under an execution in sueh suit en vendor can only enforce his lien in —_ 
ty —«- Broadwell & Dyer 78. YVarntias coce coccrece ° Pre em arr 


. The lien of a transcript of a judgment of a justice of the peace, filed with the clerk of the 


Circuit Court, attaches from the filing of the transcript.— Bunding vs. Miller .------- 


. Ajudicial sale ofa boat to satisfy a lien rot any class, conveys to the purchaser a title free 


from the liens of every other class, superior as well as inferior.—Steamer Raritan vs. 
Smith eeee eee eo eee es aoe eee CFF OH BOSS Hee OP @ eee Come Cees Cees eee oees 


. A part owner of a boat cannot acquire a lien on the boat for services rendered while such 
part owner.—Steamer Raritan vs. McCloy++++ «+++ +++ @ ocee cocee © deed Cee Cees 5! 
. A note given for money loaned to a person rg enable him to purchase a boat is no lien on 


the heat. ~<deamar TP hUON OSs. CLAD TADADEC.ule9h« oi5106 040w el Gwaieie, Wialeicie® ona: e-ea's 


%, The lien given by our statute to certain claims against a steamboat, does not extend to 
claims arising out of this State, against boats not engaged in navigating the waters of 


this State, so as to attach on the arrival of such boats in this State.—Steamer —- 
v8. Pollturd «oo cece cose cove cove coccee cece coee cece cece nee cone cece vee ° 


. In proceedings against a steamboat, the rules of maratime law itienied ipenin there i is no 
eoeees §12 
. Maratime liens are divested by a judicial sale in whatever jur isdiction it may be decreed. —ib. 


statutory law. — Finney, et al. vs. Steamer Fayette +--+ ++. snes 


LIMITATIONS, STATUTE OF. 


Benton vs. Lindel] ..0+ seve cove cvvce wlgiess 64:06 ion @ 0008 0008 cece 


. Itmay be set up by a garnishee as a defence.—ib. 


MALICIOUS ARREST. 


. {nan action for malicious arrest, the verdict of a jury in the case in which the arrest was 


made, though competent evidence for plaintiff to shew the want of probable cause, 
yet it is not of equal weight with a discharge by the examining magistrate in a crimi- 
nal case, nor to the refusal of a grand jury to find an indictment. ‘The weight to be 
given to the verdict as evidence emust penaens — the een re - ren- 
dition. —Brant vs. Higgins-- . 

Although the want of probable c cause is a question wr law, the j jary must decide upon the 
evidence the facts which establish such want.—ib. 


MANDAMUS. 


A mandamus, in the alternative against a court. may be served on the officers composing 
the court, in vacation, by delivering a copy ofthe original process. It may be address- 
ed to the court or to the individuals composing it. But where the proceeding against 
the court is for disobedience, the judges are to be proceeded against indiv idually.- --- St. 
Louis County Court vs. Sparks. - e eee coos eeee cece oe ee wees wees cone cree wees cose os 

A mandamus may be issued to restore a person to an office to which he is entitled; but it 


cannot be issued whrere the office is already filled by a person holding by a color of 


right. In such a case, a quo warranto is the proper remedy.—ib. 


. Cirenit Courts have power by mandamus to control the actions of inferior tribunals---id. 
. Courts, 6. 


MARSHAL’S SALE. 


. Sales made in this State by the Marshal of the U. S. on executions from the U. S. Courts, 


are appa by the laws of this State regulating executions.— Evans & Richl vs. ia 
baddie «.+... SS aiSEh MOS hee Mba cee bg Mere: eawielcbicle eceld ches esl Vere eotes leletaelbute ls 


MORTGAGE. 


A having mortgaged land to B, conveys the saine to C; after the sale to C, A conveys the 
land to B, and B enters satisfaction of the mortgage. Held. that the legal estate vest- 
ed in A by the satisfaction of the mortgage, reverts to and vests in C the first purehas- 
er3-—1nd that although B was mortgagee, and in consideration of the deed from A, re- 
leased to A his mortgage, B can get no precedence, but ihe legal title will be in C.— 
White vs. Todd & Tadd. +++ «evs sede vdes cue ah ighaialg Wiece: SwiereWiniete Giant Wee eergh © eccece 
Executions in favor of A, issued by a justice of the peace, were levied on personal pro- 
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perty of B, by the constable. ‘The same property was then taken by the sheriff, on 
executions in his hands, and sold; not being sufficient, the sheriif also sold certain rez! 
estate of B, on which C and D had a mortgage given subsequent to the issuing of the 
sheriff’s executions. C and D purchased the real estate at the sherifi?s sale for ar 
amount greater than the executions in his hands, and retained the excess. Held:— 
On a bill filed by the sheriff, to compel A and C and D to interplead, that the executions 
in favor ot A were entitle to be paid out of the surplus in the hands of C and D, al? 
though such executions were no lien on the land, they were on the personal property 
seld by the sheriff, and the proceeds of that sale having reduced the lien against the 


real estate, must be applied to their payment.—Kring & Johnson vs. Green's ears... . 95 


4 mortgagee may maintain an action of ejectment against the mortgagor, or those elaim- 


ing under him.— Wulcop & Griswold vs. McWinncy’s heirs, oeeeee eens cree eens eens 22 


NEW MADRID CLAIMS. 


. ‘he owner of land in New Madrid, injured by earthquakes, having sold his interest in 
the injured Jand, beiore the certificate for the location of land in lieu of that injured 
had issued, the title under the certificate vests in the vendee, as the “legal representa- 
tive,’ of the original owner.— Kirk vs. Greem--+- e+++ eeee eens cone ee se teee teeeees 

2. In actions of ejectiuent under our statute concerning New Madrid locations, a cowt of 

law has the same power asa court of equity with reference to the title. — Mitchel, et al. 


NOTICE. 

. A purchases land of B, and to defraud his creditors has the title made to C.D without 
notice of the fraud, acquires title under C. Before the deed to D is recorded, the land 
is sold by the sheriff under an execution against A, and the deed of the sheriff is re- 
corded. Held:— 

That the registry of the sheriff?s deed is not notice to D of the fraud.— Crockett & Ris- 
que Vs. DR RU Rb us 6. owed pnd) ois» 81h 5ho BS) O09 Gh 2000 <000 406s. bs 04 enes S05 0 ees din esa s 

2. ‘The registry of adeed is only notice to after purchasers from the same grantor.—id. 

3. ‘Where a deed of trust required twenty days previous notice of the time and place of sale, 
it is not sufficient to publish the notice once, butit must be continued up to the sale.— 
Stine vs. Wilkson, ct Ql. c-+e eeee eee ee bie sbis Samed ee bo slauasiubisbiae spin ves e's gies 

. Where land sold by a sheriff has been subsequently conveyed, all persons claiming title 
under the sheriff’s sale, and not alone the purchaser from the sheriff must be notified 
of a motion to set aside such sale.-—Clamorgan vs. O° Fallon & Lindcll--++ +++ 


OFFICE—OFFICER. 


. The appointment of a person to an office, who has not the necessary qualifications, is not 
void. He is de facto an officer, and his acts, until his removal, are valid.—St. Louis 
County Court vs. Spurks--++ +--+ paw wicens ahes bens wake sees vscsiocs< oees, 0aee.s tees 

. A statute specifying the time withinin which a public officer must perform an official act 
regarding the rights or duties of another, is directory merely; unless the nature of the 
act, or the words of the statute shew that it was intended to be a limitation of power. 


. 


Ww 


3. A recorder is not liable for giving a false certificate as to the title of property, unless such 
certificate be made fraudulently, or with a knowledge of its falsity. — Wood, et al. vs. 
BUMERUIE oo 20005 0100 0006 004s 000 900060 0090 0000 600s 2050 008 4 sees cece cscs ceees 

4. The securities of an officer, appointed for a limited time, are only liable for his official 


acts during the term for which he was appointed.-—Moss, et al. vs. State to use of, &c.+ 3: 


5. Constable, 3. 
PARENT AND CHILD. 


t. The law presumes that a minor is supplied by its parent with necessaries, so long as the 
minor continues.to live with its parent.— Perrin vs. Wilson & wife++++++++ sere ets 

2. A minor cannot become liable for necessaries so long as it is supplied with necessaries by 
its parent.—ib. ; ; 

3. Articles of dress and ornament, although such as are generally worn by minors of like 
condition, are not necessarily necessaries.—ib. 

4. If articles be furnished to a minor while it continues to live with its parent, by a trades- 
man, it is at his peri!—he must shew that they are necessaries, or neither the minor 

. hor parent will be liable.—ib. 

3. A mother cannot maintain an action for the seduction of her daughter, where such se- 
duction occurred during the life of the father, although the birth of the child occur- 
red after the death of the father.— Vossel vs. Coles+++ sreces coer cree cree cecneceecs 
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AGE 
A parent may maintain an action for the seduction of a daughter over the age of tw iiity. 
one years—but in such case there inust be some actual service rendered by the daugh- 
ter. The very slightest acts of service will however be sufficient.—-ib. 
. The connivance of u “parent will bar an action.—ib. 


PARTNERSHIP. 


i. Evidence showing that witness had paid notes to a firm, in which the individual names ¢ 
the members of the firm were set out, and of the declarations of the members as to who 
constituted the firm, made prior to the institution of the suit, is evidence for the firm 
to prove the partnership.— Woods, et at. vs. Quarles, cf al.eres cece cone cece eens ence 

2, A joint demand can not be set off against a segarate debt.— Finney vs. Turner +--+ +++: - 

3. One partner can not set off a debt against the partnership, before a settlement, against a 
separate demand of the other partner.—ib. 

. Part owners of a steamboat are not paxtners but tenants in common.—-Cinnamond vs. 
Greenlee Sere ewe OES Hee He Dees HHS Bees OHHH OE EHH HHH CHEE HEHE OHHH HHT HEE my 

One partner is a competent witness in an action brought by his copartner against a third 
partner for money advanced by the latter to the second as part of the capital of the 
last, even during the partnership. —ib. 

The money thus advanced constitutes no part of the partnership transactions. =—ib. 

7 On a settlement between partners, one may be a witness for another, against a third, fer 
the amount to be paid by the last. —ib. 

&, One partner can not after dissolution of the partnership, make a note in the name of the 
firm, even in renewal of a note of the firm, so as to bind the other members, without 
special authority. A general authority to settle the business of the firm does not give 
such powe ar .—— Long hi Story+++++- See <\S0 Rc, Case Gites Soleo viese 6600 U006 C06e Sees se 

“To release the other partners sin such case, it must be shewn that the payee on the nets 
had notice of such dissolution.—id. 

10. One partner cannot sue another at law for any matter connected with ~ partnership 
business, until a settlement of the partnership.— Springer vs. Cabell. see eee eee eres 

11. Part owners of a steamboat are partners.— Hinton vs. Law, ct dleeesrs cess eens cere ces et] 


PLEADING. 


. Where goods are illegally taken under a distress warrant for rent, and money is paid to 
have them res tored, an action will He to recover back the money.—Quinneil vs. Wa ash. 
ington cose eves coe cece cous cece oven cone ooee cree .. KGid@ 60 G8, O46 64606 0106 

2. In such action double damages are not recoverable—ib. 
3. The statute authorizing amendments to pleadings, &c., does not admit new pee tiffs to Le 


= 
. 


‘ 


{ 
\ 
avd 


itroduced.—Choteou, ct ab. vs. Flewit, c& al. cece cee ween eee ween cree ween ee Cease 1At 


4. One of several partners in a chattel may sue for and recover damages to the same, unless 
defeated by a plea in abatement. —ib. 
5. Under the act of 1841, a p!ea of usury should set forth distinctly the usurious contract. 
—Davis vs. Tuttle & Epcricesss cove cee cone ceee cone eee ceee cece ween eens ceee es 9) 
©. Ina snit upon a penal bond, a gencral demurrer will not lie to a count assigning severa! 
breaches if one be good. 
An action for money had and received will lie against an attorney, who, having a debt for 
collection, receives in payment debts on himself, or on others; without author ity from 
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his principal.— Houx vs. SPAISRELEOS soos ooo a oe eee oie a) adie Reine sin el einines ciiererecicle eis, ZAC 
8. Assumpsit will not lie for services rendered under a contract under seal.— Broun rs. 

ELST SOL RCRA DOC MOE RET MOC OOOO TO SOOT I ORO I HOT ike ROOT. + 260 
9, Inan action ona note given for the purchase of a tract of land, a plea alleging a want of 

title in the vendor, should shor specifically the defect in his title. Itis not sufficiert 

to allege generally that he had no tit!e, or that the fee simple is in =n —Copelanc 

Vs. Loan. Slaneosay GASib- Cee Al SS Sid einiem dst We ese oN Sle «se ciel 66 OO eikee eee 63 a etaecen Bt 
10, In an action of replevin, a plea of justification a leging that the dé fendant 928 constab ile, 

seized the property by virtue Ca: an execution, where the party in possessio n of the 

property was not the defendant In the executio’ nyst aver that ‘the property was the 

property of the defendant in eae execution.—S ith vs. Wilsonresss eoee sees cece cers 295 


11. An omiss ion inan action of trover for the conversion of anote, to allege the ag of a not 
can only be reached by a special demurrer.— Frye vs. Baxter esse sees ees sank 
12, Neither | payment, set off, nor fraudulent representation s as to the considera tion o ' then note, 
ean be pleaded as defence in bar to an action of trover for the conversion of a note.— 
13. Nil debit is not a good plea to an action of debt on a sheriff’s hond.—Criglar, cf al. vs. 
Quarles. 2000 coos cvee cose cose cece cove eon cone nee ance cone cess cose secs cree cess std 
i4, Tt is not sufficient in an action upon a judgment ofa sister State, for a plea to the jarik ‘ 
diction of the court rendering the judgment, to aver that the defendant wes not « resi- 
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Hayden & Smith vs. Semple. sss cece cere cece eee eres cee. Zio 
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dent of the State, it must also be shown that he was not in the Siule.— Wilson vs. Jack- 
SOM, AAM7T oes were cece cece wees wens eee wees vane wee mene week Caen wee weet Oe ee og 

15, It is no variance in a declaration to set out part of the description of a tract of land, 
which is omitted in the sherifl’s deed, the description as supplied in the declaration 
not conflicting but consisting with the description in the deed.—Smith vs. Willing... 

16. Factor, 1. 

i7. A transfer of property, in contemplation of bankruptcy, to give a preference to one cred- 
itor over the others, is a fraud upon the bankrupt act, and may be pleaded in bar of a 
certificate of discharge under that act.—Shelton vs. Pease .s+ se++ vees econ cone cone 

1s. In such plea, it is not necessary to set out the property so conveyed, nor is it necessary 
to set out the names of the nominal! parties to the instrument of coiveyance; it is suf- 
ficient to set out the names of those beneficially interested.—ib. 

iv. If-A covenant with B for the benefit of C, suit cannot be brought on the covenant in the 
name of C, but only in the name of B, to the use of C.--- Robbins vs. Ayreseres eee ee 

20. But if A make to B, for a valuable consideration, a promise not under seal, for the ben- 
efit of C, C may maintain an action in his own name on such promise. The promise 
need not be in writing, and is not within the statute of frauds.---ib. 

2!. if A make to B such a promise for the joint benefit of several, suit must be brought in 
the name of all. If, however, the interest of each beneficially interested, be specified 

in the promise, then each may separately maintain his action.---ib. 
. Libel, 4. 
A count upon a bond, averring the making a deed as required by the proviso of such bond, 
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must make profert of such deed.— Minor vs. Edwards & Price++++ ++++ +++ sees eeee OT} 


21. A count, however, averring simply the making a deed, which was accepted in discharge 
of the condition, need not shew such dced.—ib. 

25. In an action of trespass to land, the defendant pleaded that he was overseer of a road, on 
which were bridges—to repair which, he had taken the timber from plaintiff’s land, 
it being the nearest unimproved land to ihe bridges, &c. Replicatious that it was not the 
nearest unimproved land, &c. Held, that replication denied both the alleged location 
and description of the land.—.dustin vs. Waddell------- 

26. If a declaration contain but one count, in which several breaches are assigned, a general 

demurrer cannot be sustained if there be one good breach.—State to use of Adams rs. 

Dudley, et dl.cese cee voce cece cece cece cece eens ene cee ween sete ween ceee ane Siete 


Se eee eres ee eese woes eree oe 


PRACTICE AT LAW. 


1. Waites and others gave a bond to indemnify Nelson against all claims against the firm of 
Wales, Nelson & Wales. Suit was afterwards brought against the firm, and judgment 
rendered against them. The other defendants, Nelson not joining, filed a motion and 
had the judgment set aside. Execution having been issued, the amount was paid by 
Nelson—In an action brought by him on the indemnifying bond, and setting out this 
judgment, execution and its payment—He!d— 

That under the plea of nul tiel record, defendant was entitled to shew by the record of 
the proceedings subsequent to the judgment, that the judgment had been set 
Walks, et al. vs. Nelsoms++ coos coos cons cone cone cece sees cece Sica aise : 

2. That Nelson could not recover for money paid by him under the judgment—it not being 
properly a “molestation” within the meaning of the bond. He could only recover for 
monev lawfully collected from him.—i). 

3. Issues of fact cannot be tried by the court on a submission of one party, in the absence 
of the other.—Swearingen, cf al. vs. Knoresse ce cree cece cece cen e wen eens cree neene 

4. An objection to a special plea, that it amounts to the general issue, can only be taken by 
a special demurrer.—ib. ; 

5, Where a note is execut-d by an agent, his authority must be proved.—i). a 

i, The record of a former recovery apparently for the same cause of action, is prima facie 

evidence only that the cause had been once tried—and may be repelled by evidence 

shewing that the ground of the subsequent action is separate and distinct from the de- 
mand made on the foriner trial, and arose ont of a seperate transaction. A_reeovery 
for bacon sold in September, is no bar to a suit for bacon sold in August.—Brown vs. 

King & Fisher. ++++ sesces cece cece cece cece cone Sine cane cove veee sees sree nees cere 

In an action for the loss of a keel-boat alleged to have been sunk by the carelessness of 

defendants, an instruction “That defendants, or so many of them as were owners of 

the steamboat at the time of the hiring of the keel-boat, are liable, if the loss of the 
keel was occasioned by the omission of ordinary care on the part of the officers or 

: hands employed on the steamboat,” and requiring the jury to enquire whether there 

was such care—in running the boat in the night—aiter a storm arose, &c., does not as- 

sume facts properly to be found by a jury.—Choteau vs. Uhrig, et al. veer cers eee re 

Where no evil results from an instruction, although strictly it may be improper, the judg- 

ment wil] not be reversed,—id. : 
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. Itis nota a ground to reverse the judgment of an inferior court refusing to set 


aside a judgment by default, that the affidavit for such motion states a good defence, 
and that “defendant was a German by birth, and could not understand the English lan- 
guage unless explained to him, and that he did not understand when.the sheriff served 
the writ on him that he had to appear in court:” it appearing that “he refused to hear 
the writ read to him’”—-and he knew he was sued.—Heisterhagen vs. Garland...+++-- 66 


. The omission to pay the jury fee before judgment entered, is no ground for setting aside 


the judgment.—2b. 


. An amendment of the statement of the cause of action, in a proceeding against a bost, 


which does not change the cause of action, will not release the mpmeaie in the bond 
given to release the boat.-—Merrick & Webster vs. Greely & Gale++++ +++ sees eeee eee 106 


. The sécurities are bound to take notice of the amendment.---ib. 
. Where a party makes no motion to set aside a non suit his cause will not se considered by 


the Supreme Court.—Crane vs. Dagyet, et ai.+++- Stee neee eee eeee cece sees eens cone 108 


. The declarations of an agent at the time of selling property, tending to ‘shew that he 


claimed and sold the property as his own, are competent evidence on behalf of a pur- 
chaser from such agent, to shew the title in such agent—and the purchaser will be en- 
titled to set off any debt due him from such agent.—Greene vs. Chickering § McKay. 109 
Such defence may be made under the general i issue.—ib. 
Where land sold by asheriff has been subsequently conveyed by the purchaser at the sher- 
iff’s sale, all persons claiming title under the sheriff’s sale must be notified of a motion 
to set aside stich sale. It is not eee to notify the purchasers from the sheriff.— 
Clamorgan vs. O’ Fallow & Lindell... once Hoce 0008 cece coce coc cece eccceccess 442 


. A mandamus in the alternativ e, against : a court, may be served on the officers composing 


the court in vacation, by deliv erm 3 a copy of the original process. It may be address- 
ed to the court, or to the individuals composing it. But where the proceeding against 
a court is for disobedience, the judges are * be eye against indiv idually. pion 
Louis County Court vs. Sparks«+++ -+++ sess coe cece oe © cece cece ove 117 


. A mandamus may be issued to restore a person to an office tow hieh he is entitled. "But 


it cannot be issued where the office is already filled by a person holding by a color of 
right. In sucha case a quo warranto is the proper remedy.—ib. 


. The appointment of a person to an office, who has not the necessary i is not 


void. He is de facto an officer, and his acts, until his removal, are valid.—ib 


. A statute specifying the time within which a public officer must perform an official act 


regarding the rights or duties of another, is\directory merely; unless the nature of the 
act, or the words of the statute shew that it was intended to be a limitation of power.——ib. 


24. The Circuit Courts have power by mandamus to control the actions of inferior tribunals.—ib. 
22. The statute authorizing amendments to pepe ae &e., vel not admit new plaintiffs to be 


introduced.— Choteau, et al. vs. Hewitt, ct al. - see SCs 3 | 


23. One of several partners in a chattel may sue and r recover for damages to the same, unless 


defeated by a plea in abatement.---ib. 


24. A bill of exceptions can not be signed after the term at which the jndgment, was rendered, 


except by consent of parties. — Hassinger vs. Pye-+++++ s+++ sees cece - 156 
Ina proceeding against a purchaser at a sheriff’s sale who refuses to pay the amount bid 

by him, for the difference between his bid and the amount for which the property sold at 

a subsequent sale by — ape the sie of the sheriff is competent evidence.— Hens- 

ley vs. Baker.++++ +++ siniéceisbie Kiev elu 4161616040184 eleike scale c6e.e SlaeevS eens s Babe 


. In an action on a bond given to iknesinn an attachment, a notice of special matter, under 


the plea of non est factum, alleging “that the appeal had been taken to the Supreme 
Court and allowed,” is insufficient. It should allege that “the igi was ety and 
undetermined.”’— Poteet vs. Boyd-++++ bce ee cee eee cone ee 160 


. In anastion upon a note, it is not necessary for the plaintiff to explain an erased endorse- 


ment found upon the note. The defendant must prove the endorsement to have been 
made so as to transfer the right to the note, to use it asa defence.— Finney vs. Turner-- 207 


. Ina suit upon a penal bond, a general demurrer will not lie to a count sasigning several 


breaches if one be good. —Hayden & Smith vs, Semple-+++++++++ . teenies 215 


. Where the defendant, ‘who had a verdict on a plea in abatement to the affidavit i in attach- 


ment, brings suit upon the bond, alleging a failure to prosecute with effect, the truth 
of the affidavit in the attachment suit can not be enquired into.—ib. 


. The truth of the facts on which an attachment is issued, can not be sameigeten on 


motion—but only on a pleain abatement.—Searcy, et al. vs. Platte county + + 


- Amendments ought not to be permitted to pleas in abatement to the affidavit in an ‘attach- 


ment, after being held bad on demurrer. — Livengood VS. SRAW eoee cove cove cove ceee ce 274 


. If a plaintiffin an action of replevin take a non suit, the defendant is entitled to the same 


eg and damages as if he had recovered a verdict against the plaintiff.— Smith rs. 
Vilson. --++ oes © 000s cece cee case © 008 008 cece cece cock cece oe oe cece cove cece cess 299 


» a Pac eccn having been recovered in a ‘justices’ court, and a large portion paid, an exe- 


cution issued from the Circuit Court on a transcript of the judgment being filed in the 
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. Ina suit on such recognizance, no assessment of ‘damages i is ‘required, but ‘the judgment i is 


. It is error in the court to ingtruct the jury that there i is no evidence to prove a fact toh h 
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P 
clerk’s office, will uot be quashed for informalities in the proceedings before the jus- 
tice, it appearing from them that the capa -“ 1 med and ne to the 
judgment.— Grissom vs. Allen+.++ «+++ s+ shee econ eee 


Saltlsee p eeke meses 309 


. In an action upon an assigned riety the ane of non cst factum admits “ assignment.— 


Davis, ct al. vs. Imboden-++- see veces ciate Wieale wines ace ahs 


ee eee core were oe Jill 


. The tailure to euter judgment in the Circuit Court, against the sureties in a recognizance, 


for an appeal from a somes of the peace, is no bar to a suit on the tie i _ 
Unterrien vs. McLane-- ee cece cede coos voce oben os ‘ 


for the penalty—and in some cases for interest thereon.—ib. 


. Ina sci. fa. on such recognizance, if no plea be filed, judgment will be rendered at the 


first term — ibd. 


- The judgment can not exceed the penalty of the recognizance, and interest thereon.---ib. 
. It is not necessary to the validity ot records of courts in this State, that they ee, be 


signed by the Judge.— Platte county vs. Greene, et al.++++ ese. eett cess cece ees 345 


. It is improper to exclude evidence tending to establish a fact material to the i issue, ‘al- 


though it may not be sufficient of itself to establish such defence.---ib. 


: Evidence, 17, 18. 
2. A verdict will not be set aside because of the failure of the court to instruct the ju ury, 


when no instruetions were asked.— Drury & Wiseman vs. Whites... ...- 35 


it~ 


. If instructions are asked which have no relation to the issue, they should not be given, 


although they may contain correcfabstract principles.—ib. 


- Acourt has power to order entries of proceedings had by the court at a previous term, to 


be made nunc pro tunc. But where the court has omitted to make an order which it 
might or ought to have made, it cannot, at a subsequent term, be made nunc pro tune. 
Inall cases in which an entry nunc pro tunc is made, the record should show the _— 
which authorize the entry.— Hyde vs. Curling & Robinson. «+++ s+++ cess cece oe 359 


. No appeal will lie from the order of a County Court establishing or changing a road, un- 


less some private right be affected by such order.— Overbeck & Shaw vs. Galloway:- 


a 
a 
io 


3. No person can become a party to such proceeding so as to be etitled to an appeal, unless 


he have some private right affected by such proceeding. —ib. 


. The neglect of an atterney to file a ais is no cause ” “a om a pipet ay default.— 


Kirby § Porter vs. Chadwell -- se teen eee ‘ sete tee tee eens - 382 


von 


found by the jury, if there be any evidence cpaneapene. to establish such fact. se bom 
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- Adeclaration containing two counts, one upon a note ‘and the other the common count fer 


money had and received, is not triable at the returnterm. A motion to coniinue such 
case is ree, and it is no error in the court to overrule it.— Watson vs. — . 
Patterson: - bbe 0SD% 0s 0b 0000 000% Sg0 0 cess bos 6 bed G54. 's06's SENS 0006 co8s - 454 


- If the party, after such motion is overruled, go into the trial of the cause, and take no ex- 


ceptions to the trial, the judgment will not be reversed.—ib. 


. A motion is no part of the record until made such bya bill of exceptions.--United States, 


vs. Gamble & Bates ++ e+e sees cose cece cove ove © ese 40s cece cone wee $6066 e405 ee 357 


. If oral instructions be hee by a court, the party aggrieved can alone age a - 
vs. Lindell....... Sb eauuee a hae sass ones aces «ee S355 555 bees oases . 485 


- The judgment ofa Circuit Court setting aside a judgment by default, will not be rev ersed 


unless it be a case of gross error.--- Laurent, et al, vs. Mullikin «+++ +++ 499 


- Unless a bill of exceptions contains the evidence, an instruction based on sich ev widerice 


will be presumed to be correct.— Frazer, use of Chenoweth, vs. Yeatman--++ «+++ «++ Dil 


55. Parol evidence is not admissible to shew that a bill of sale of : a slave, absolute on “ vial 


is in fact a mortgage.—Montany vs. Rock---- ++ be seen ee ee eens eens ‘ 506 


. An instrument acknowledging the receipt of money for a slave, is not wil a receipt as 


may be contradicted by parol testimony, so far as it ev idences:the sale of the slave.—i. 


- Anappeal from the judgment of a justice of the peace, is not taken until a recognizance 


is entered into and approved by the justice, although it may be entered, on the docket 
of the justice that an appeal was applied for and allowed on the day of trial.— Slater se 
vs. Steamer Convoy sees eee © cone cc ce coos cece cece ores 0008 cone cove coos eens eooees 513 


_When an appeal is taken after the day of trial, and no notice given to the appellee, the 


cause will not be for trial at the first term of the Circuit Cour t, unless the appellee er- 

ter his appearance on the first day of the term.—ib. ‘ 
Unless the giving or refusing instructions, or admitting or rejecting evidence, be made the 

ground of a motion for a new trial, the action of the Circujt Court as to those matters — 

will not be looked into.— Floersh vs. Bank of Mo. «+++ ++: eee ee cree ceees ei sl ed 


; Unless the action of the court in giving or refusing instructions, or in admitting or reject- 


ing evidence, be excepted to, its action upon ‘those questions cannot be brought into 
question by a motion for a new trial.—ib. 
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. An action for money had and received may be maintained for cuariney —Bank vs. Be- 


. Practice in Criminal Caseses, 9. 
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noist & Hackney cerry er Oe ee eer . 519 


. A demand is not necessary to entitle a party to recover money deposited with the Bank, 


after the Bank had rendered an account claiming the money as her own.—-ib. 


. An express demand is necessary to entitle the depositor to recover twenty per cent. per 


annum from the Bank for failing to pay the deposit.—ib. 


‘4, It isnot every failure by the Bank to cou. ply with its engagements that will subject it t 


the penalty of twenty per cent.—ib. 


>. A bill of exceptions concluding thus, “to which several decisions of the court the defend- 


ant excepted at the moment,” ries ne the i eee were propery taken.—Steam- 
er Raritan vs. Snviti, --+ eee . €: 606.8 6606 «106 Cesheesde CeCe ee6e ene OEE 


8. It is not necessary in a bill of exceptions to set out all the evidence, except where the 


verdict is alleged to be against evidence. If the rejection of evidence, or the refusal 

of instructions, be complained of, it is sufficient to shew the evidence offered, and that 

the evidence properly raised the question i in the instruction.— Barge Resort vs. Brooke. 931 
A part owner oi a boat, whether his right be absolute or as a mortgagee, cannot acquire i a 

lien on the boat for services rendered while he was such owner He cannot sue the 

other part owners without giving the notice required by law—the proof of such no- 

lice d2volves upon a and is not to be negatived by the defendants. ~--Steamer — 

vs. McCloy coer cee oe CMOS ewe 6H-00lee6.6 F460 S510. B0:6'0 Gedie rn ticr ween « 534 


. Where the ms upon the submission of only one of the parties to a suit, iepeepenty 


proceeds to try issues properly triable by a jury, its judgment is irregular, won no mo- 
tion to set it aside is necessary.---Benton vs. Lindell ++++ sees seve sees cove : 957 


. Where, after the close of plaintiff’s evidence, defendant asked and the court gave 6 an in- 


struction, which defendant announced to the court suflicient to dispense with proot by 
defendant, and.afier the argument of plaintiff’s counsel, the court gave different instruc - 
tions, the ‘court should have permitted defendant to introduce his evidence---and if not 
permitted, it will be error not to grant a new trial.---Boreland & Barnum vs. Me Der- 
MOLE > 206 woes cece 000d cece coce ceed cece 0508 0008 0008 cece {AC eeseeRTOew Chem eneeaee JOD 
A person oes contracts todo certain work for another, and is discharged or prevented 
from completing his work, cannot recover the whole contract price ae shewing 
a faithful compli: ance on his part.---City of St. Louis vs. McDonald - se eeee cree bog 


. A distress warrant having issued and been levied by Relfe, the U. S. Marshal, on the lands 


of Jones, certain notes were placed by J. in the hands of R., in 1837, to be collected 
and applied to the payment of the distress warrant---the transfer being made to pro- 
cure a release of the lands of J. from the lien of the warrant—and subjeet to th appro- 
val or modification of the Solicitor of the Treasury. Held: 

That to entitle J. to maintain an action of trover against R. for the notes, it is not suffi- 
cient merely to shew that there was no power in any officer to release the lien of the 
warrant. It must also be shewn, that the modification made by the solicitor was such 
as todeteat the purpose of J., and that notice thereof had been given to R. and a de- 
mand made for the notes. vendiaiied VS. Relfers++ seer cece cece csee cece cree cere ces e+- 623 


. The plaintiff having closed his case upon such evidence, it was no error in the C ireuit 


Court to refuse permission to introduce evidence shewing that plaintiff had acceded to 
the modification of the Solicitor.—ib. 


. Two defendants being sued, but only one served with process, and the plea not specifying 


for which defendant it was filed, judgment by mistake was rendered against both. The 
court had the power at any time during the term to correct the Jodgment, and mae: it 
only against the one served with process.— Bergen vs. Bolton & colt - » 658 


. Partial failure of consideration could not, under the act of 1845, be given in ‘evidence i in 


an action on a note, under the general i issue, without notice. — Wallace vs. Boston. 660 


75. Bonds and rey 20, 24. 
. Bridges, 1, 2, 3. ; 
| The verdict of a jury wil! not be set aside if there be even slight evidence to sustain it— 


Watts «vs. Douglass +++ +++5 ++ Se OC woes cone cece cots eedes 676 
When a fact may be proven in different ways. the party has a right to select the mode of 
proof—and if the evidence offered be competent, it is error in the court to exclude such 
proof—and although the party may be able to establish such fact by other evidence, 
he will not be compelled to resort to such otber ev ont Sith toe use ose —_ 
Co., vs. Adm’rs Fullterson ooeees coos eee © ccc eee . es ered o-- 681 
A motion to exclude depositions must specify the objections. —Chapman ts. Spicer-++ + 689 
Where a plea suited to the action has been pleaded in proper time, and replied to, the 
plainiiff is not entitled to judgment by nil dicit. If the plea were eeeeeeeene) = 
plaintiff should withdraw his replication and demurer.—Cox vs. Capron+-::+- - 691s 
Where amendments are made to a plea, if still insufficient, the plaintiff should demur. _ 
If he reply, he cannot object to the sufficiency of the plea. ---tb. 
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83. A judgment will not be arrested for any cause not sufficient to sustain a general demurrer. 
. Woods vs. State, to use Rainey++++ oeee veces cone cece cone ceee eens cen cece wees 

84. Appeal, 12, 13. 


AGE 


698 


85. In an action for a malicious arrest, the want of probable cause is a question of law, but _ 


the facts to shew such cause are to be found by the jury .—Brant vs. Higgins++++ «+++ 
86. A change of venue cannot be awarded after the 1 — in a case have been tried and aver 
dict found. — COX, CXpPAarte sss. cece cere eee cece cece ween ee Ss ces oa%d see A6d% 


87. If, in such case, a change of venue be awarded, a inandamus will lie from the Supreme 


Court to compel the Circuit Court granting the change to proceed and determine the 
cause.---ib. 

S8. An action of debt lies for the recovery of the penalties ae by the first section of the 
“act to prevent certain trespasses.”---Ellis vs. Whitlock +++ s+++ esee esos wees ovens 

89. This is not a penal statute, only giving an increase of damages. ---ib. 

90. The rule requiring penal statutes to be construed strictly, anly restrains such construction 
as would increase the penalty.--- id. 


PRACTICE IN CRIMINAL CASES. 


1. An appeal from the judgment of a justice on a coriviction for assault and waned » must 

be perfected on the day of trial.---Thomas vs. State++++ e+++ eees eves cree cece veces 

2. Ina proceeding to recover a fine for the violation of a city ordinance, it is not necessary 

for the statement to be as technical as an indictment. ‘It is sufficient to inform the de- 
fendant of what he is called upon to answer.---City of St. Louis vs. Jno. Smith-- 

3. When several are jointly indicted, the punishment of each must be assessed separately. --- 

State vs. Gay, et Nao sinks closes Rehnirwed Week 0 Sas gp okas nieces eens cose i . 

4. If an indictment be quashed upon motion, exceptions must be taken to the jpuaguoenst of 
the court, to enable the Supreme Court to consider the ae ---State vs. Hannan 

Ss Floriume 000+ 000s cose ccce cece cone ove © Pees Sees Sees cece wae sone wove o800 20 

5. Where different statutes authorize license to be gran‘ed for the exercise of any trade, an 
“indictment for exercising such trade without license should negative a a under 
any statute. State vs. Brown, 8 Mo. R., 210, affirmed.--- Neales vs. State++++ e+++ s++° 

6. An indictment for keeping a dram shop, should shew the kind, quantity and price of the 

liquors sold. ---ib. 

7. The judge of a court cannot try a defendant in a criminal case upon a plea of not guilty. 
even by consent of defendant. A jury can alone try such a plea.---ib. 

- The provision of the act regulating practice in criminal eases, which authorizes the trial 
of a person guilty of larceny in this State on board of any vessel in the course of any 
voyage, to be had in any cocnty through which such vessel shall pass, or at which 
such voyage shall terminate, is constitutional.---Steerman vs. State+-++ +: coos cece oe 

A court has no power to amend or alter its judgment after the close of the term at which 
such judgment was rendered.---Harrison vs. State+++- ++ cere eves cee cree cece cers 


PRACTICE IN SUPREME COURT. 


. Where no evil results from an instruction, although i amageNp er, the jndgment will not be 
reversed.- --Chouteau, et al, vs. Uhrig, et al eces cvcce eoee cove . woos cece cece ce 

- It is not a sufficient ground fo reverse the judgment of an inferior court refusing to set 
aside a judgment by default, that the affidavit for such motion states a good defence, 
and that “defendant was a German by birth, and could not understand the English 
language unless explained to him, and that he did not understand when the sheriff serv- 
ed the writ upon him that he had to appear in court;” it appearing that “he refused 
to hear the writ read to him”---and he knew he was sued. --- Heisterhagen vs. Garland 

The omission to pay the jury fee before judgment entered, is no ground “for setting aside 
the judgment.- --2b. 

Where a party submits to a nonsuit, and makes no motion t’ set it etry the Ragerene 
Court will not look into the case.---Crane vs. Daggett, et al ++++ +++ . 

An objection to an indictment may be raised in the Supreme outt, although not made i in 
the Circuit Court.---Mc Waters & Salmon vs. State---+ +++: peers 

A nig? = is no part ofa record, unless made such by a bill of exeeptions.-- mes States 
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If oral instructions be given wide a esaiiee the party aggrieved can alone complain. ---Hlogel 
Tamdell o<ce crass bee ewe bss ws 6s 4500 pcos Mobb bene Ses 

The "judgment of the Circuit Court setting aside a judgment - default, nen nat es re- 
versed unless in case of gross error.---Laurent, et al, vs. Mullikins+++ +++: sees se+ 

. Unless a bill of exceptions shews the evidence, the instructions of the Circuit Court based 
upon the evidence will be presuenert to be correct.--- Frazer, use Chenowith, vs, Yeat- 
MAN sees cove eee ove e ecee oe cece cocee 0000 e000 ccce cee coos eves e ° 
. Unless the giving or refusing instructions, or admitting or rejecting evidence, be made the 
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(3. lt is not necessary, in a bill of exceptions, to set out all the evidence, except where the 
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ground of a motion for.a new trial, the action of the Circuit Court as to those matters 
will not be looked inte.---Floersh vs. Bank of Mo.++++ +y++ eee cere ee 
. Unless the action of the court in giving or retusing instructions, or in admitting or re- 
jecting evidence, be excepted to, its action upon those questions cannot be brought 
into question by a motion for a new trial.---ib. 

. A bill of exceptions concluding thus, ‘to which several decisions of the court, the de- 


fendant excepted at the moment,’ shews that the exceptions were properly taken.--- 
Steamer Raritan vs. Smith «+++ sees coos steee eee fees eee cee wens wee 


verdict is alleged to be against evidence. If the rejection of evidence, or the refusal 
of instructions, be complained of, it is sufficient to shew the evidence offered, and that 
the evidence properly raised the questien in the instruction.--- Barge Resort vs. Brooke 531 


. It is only necessary to set out in a bill of exceptions so much of the evidenceas conduces 


to establish a fact upon which a question of law arises.--- Wallace vs. Boston----+--+ 660 


PRE-EMPTION. 


yd pre-emption right, under the act of Congress of June, 1840, cannot be transferred.--- 


Paulding, et al, vs. Grimsley o+0+ oo++ +++ esi e\ 1618.66. 9101010: 0701950! bi9iele ocee eemsiwegioc.cee DIO 


PRESUMPTION OF PAYMENT. 


‘As tojudgments rendered prior to the act of 1835, R. C., p. 396, the presumption of pay- 
ment after twenty years, raised by the common law, continues unaffected by that act. 
That act, as to such judgments, is only cumulative.---Clemens vs. Wilkinson.+++-+++ 97 


RECOGNIZANCE. 


. The recognizance for an appeal from the judgment of a justice; is strictly a recognance.--- 


Breaches must not be assigned in a sult upon it.---Cockrill vs. Owens++++ e+++ +++ 6+ 287 


. A recognizance for an appeal from the judgment of a justice of the peace, is void if not 


entered into in the time and manner prescribed by law.---4dams, et al, vs. Wilson-.- 


. The failure to enter judgment in the Circuit Court against the sureties in a recognizance 


for an appeal from a justice of the peace, is no bar to a suit on the recognizance.— 
Unterrein, adin’r, vs. McLane ores cose cee cose ces cone cece cent coee wees eves sees 343 


. Ina suit on such recognizance, no assessment of damages is required, but the judgment is 


for the penalty—and, in some cases, for the interest thereon.---ib. 


. Ina sci. fa. on such recognizance, if no plea be filed, judgment will be rendered at the 


first term.---ib. e 


’. The judgment cannot exceed the penalty of the recognizance, and interest thereon.---ib. 


REPLEVIN. 


. Replevin will not lie for an injury to the bare possession of property—there must be a 


general or special property.--- Broadwater vs. Darne --++ ++++ +++ teece cece cose veces QT7 


2. In an action of replevin, a plea of justification alleging that the defendant, as constable, 


seized the property by virtue of an execution, where the party in possession of the 
property was not the defendant in the execution, must aver that the property was the 
property of the defendant in the execution.—Smith vs. Wilson «+++ +++ sere sere cece 299 
a plaintiff in an action of replevin take a nonsuit, the defendant is entitled to the same 
judgment and damages as if he had recovered a verdict against the plaintiff.—ib. 


be | 


SECURITY. 
A guaranty for the payment of a note need not shew the consideration for which it was 
given.—Little & Noecker vs. Nabb ---+ +> bose ave aera Pastas ead arabe otasio® Acmala wae pam earenee 3 


. The securities of an officer-appointed for a limited time, are only liable for his officia 


acts during the term for which he was appointed.— Moss, ct al, vs. State, to use, &c. 338 


3. Constable, 3. es. 
. The liability of a surety is not to be extended by implication beyond the terms of his 


contract.—Bluir vs. Perp. Ins. Co -+++ ++: ttn eee cece ween wees cere SOL 


h. A surety for one as agent of acorporation, is limited to such acts as the corporation is au- 


thorized to require of its agent.—ibd. 


i. The St. Louis Perpetual insurance Company has no right to engage in banking—and 


where one became surety for the fidelity of an agent of such corporation, he was not 
bound for an embezzlement by the agent of the funds of the corporation, while such 
agent was engaged in the business of banking for the corporation.—ib. 


7. A surety is not bonnd by the admissions of his principal, unless made in the course oi 


his business. A surety for an agent is not bound by his admissions after being dis- 
charged from his agency. —ib. 
Executions, 8. . 
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. Where A and B have running accounts, A having done w ork, for which B has made - 
one ° 


SEDUCTION 


tion occurred during the life of the father, ethongh the birth of the wee occurred 
after the death of the father.—Vossel vs. Cole-- tees eee weneee o sees 


. Aparent may maintain an action for the seduction of a ‘daughter over the age ‘of twenty. - 


one years—but in such case, there must be some actual service rendered 
ter. Thevery slightest acts of service will, however, be sufiicient: —tb. 
The connivance of a parent will bar an action. poi 


SET-OFF. 


y the daugh- 


. Where a factor sells the property of his principal as his own, the purchaser, in an action 


brought by the principal, can set-off — debt neh by the factor.—Greene vs. Chic hre- 
ring x McKay ----«--- ebed este ediee ° 
A joint demand cannot be set off against a separate debt. — Finney v8. Turneresss ores -- 


Cee eee eee oars aeee Fees eee 


- Une partner cannot set off a debt against the partnership, before a settlement, against a 


separate demand of the other partner.—ib. 


. As between the original parties to a bond or note, a sct-off is allowed, although the bond 


or note be payable “svithout defaleation or discount." Baker vs. Brown++!+ +++ 
If such an instrument be fraudulently assigned, the defendant may plead such frauduler:t 
assignment and set off a demand against the payee.—ib. 


. One execution cannot be set off against another in the hands of a sheriff, where the sum 


due on the first execution had been in good faith assigned before the latter execution 
was delivered to the officer. The delivery of the execution to the officer is to be 
deemed the time at tvhich the plaintiff becomes entitled to the mney due wpe _ 
Primm, et al, vs. Ramsont oii icecccces bbe babes bebs ene ° 


ments, B cannot set off these payments against an action brought bp A for wae: 
after the payment so made by B. —Pond vs. Butler «+++ e+++ +++ sees eee cone wane ee 


SHERIFF. 


. A sheriff who, out of his own funds, satisfies an execution, cannot afterwards have an 


execution issued on the same Senpaneaes for the pay — of the money so — md him. 
Garth US. McCampbell, CF all cece cece cece coe cove cece cone wees webs cece er 


. Aright of action against a sheriff for a false return on an execution, survives against his 


administrators. —Jewett vs. Weaver, adm’r---- oes wens ore oeees cone were wees eee 


The sheriff, and not the collector, is responsible for the money collected by sale of lands 


for taxes, under the act of 27th Februar y, 1843.—Moss, et al, vs. State, to use, &c.- 

A sheriff is not entitled, as against the defendant in an execution, to commission on the 
amount of an execution, unless the money is collected by him—as in case the money 
is paid to plaintiff, or the judgment is otherwise satisfied. — Gordons vs. Maupin. 


SHERIFF’S SALE. . 


. Where land sold v a sheriff has been subsequently conveyed by the purchaser at the 


sheriff’s sale, all persons claiming title under the sheriff’s sale must be notified of a 
* motion to set aside such sale. It is not sufficient to notify the purchasers from me 
sheriff.—Clamorgan vs. O Fallon & Lindell.-+. +--+ ecceiecee eeee cece eeoe eens ° 
In sales by sheriffs, there is no implied or express warranty of the title or soundness of 
the goods sold. The rule caveat —— is applied to all such gales. --- Hensley vs. Ba- 
ker 


In a proceeding against a purchaser at a sheriffs sale, who refuses to pay the amount bid 
by him, for ‘the difference between his bid and the amount for which the property sold 


at a subsequent sale by the officer, the return of the sheriff is competent evidence.---id. 


The party has no right to have such “motion tried by a jurx---though the court may order 


one if it desire one ---ib. ms 
SLAVES. 


. The owners of a steamboat are liable to the owner of .a slave carried off and lost by the 


carelessness of the captain, in permitting said slave to ship upon his noel. —Price Vs. 
Thornton, SS Ee ee ee ieee wwe wee Cs EE a Se 


. The actwhich makes penal the carrying slaves out of this State by the. captain of a ‘boat, 


is to be construed strictly, and applies only to such as knowingly carry away a slave. 
For such an act, it being a high crime, the owners would not be liable.—id. 

The declarations of the c captain at the time of taking the slave upon the boat, or auring 
the voyage, are admissible against the owners, but no declarations made subseq:ent 
\. thereto.—ib. 


4. ln an indictment for inhumanly beating a slave. it is not necessary tu set forth the name ‘ 


of the owner of the slave. —Grove vs. States. ++ see eens Cees tere eee ere eee ge 
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.- A mother cannot maintain an action for the seduction of her daughter, where such seduc- 
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. Although parol evidence is not admissible to alter or iwpeach a bill of sale of slaves, yet 


such evidence is admissible to shew that in pursuance of an understanding between the 

parties at the time of the obtaining the bill of sale, the slaves had been subsequently 

given, and possession of them deliver ed, so as to shew title in the donee.— Broadwater 

vs. Darne-+es vee+ ove as aad oo cece cee woes wees wane wees woes cose wees eee DIT 
An indictment for dealing with ¢ a slave should allege such dealing to have been without 

the consent of the “inaster, owner, or overseer.” It is not papeneauen to lay it without 


the consent of one only.— Murkley vs. State++++ ++++ +++. . sreeeees QU 
A devise of a slave to “‘one and her heirs,” vests an ainniete estate i in ‘the devise. Tri im- 
ble and wife vs. Hensley, adim’r-+++ ++++ eeee oes : 0.0.6.8: 019.04 0 010.0 © 0 810186 a sisielbee © 309 


:, The declarations of a slave, in connection with, esl explanatory of, a symptom or ap- 


pearance of disease, are ” competent evidence to prove that the slave was at the time 

diseased, in an action brought aeons a purchaser for the yuenere money of we slave. 

Marr vs. Hill & Haynes dos) SGb a! wleiswl So's wivins Slewe 6 6cle 6 eO0 Uebel ees ea’ . oe» 390 
The hirer of a slave is not responsible for his running away, unless it be by some fault of 

the hirer. This must be shewn by the plaintiff No general rule can be laid down as 

to the care to be taken by the hirer to prevent an escape, nor as to the efforts to effect 

a recapture; these depend upon the nature of the service in which the slave is engaged, 

and the circumstance es attending the escape, as well as the ew of - hiring. --- 

Perry & Van Houten vs. Beardsley and wife: - 568 


. A verbal message delivered by a slave, is not ev avidence against his snaiher, unless it be 


shewn that the master acted upon or recognized such message.——-Maddin vs. Edmon- 

BOM 0400 9008 eee cove rE rk ok o ccee © cece coce ooce cove wee < eoce coos vee e 643 
A person having hired a slave, hires it to another, who, by his cruelty, causes its death. 

The owner or first hirer may maintain an action for the recovery of its value.— Adams 

vs. Childer’s Adm?r oe. cove vee pieeelaet, cae siwiisieharerers: We Mae easel ease Veaeresee! bs 7738 


TOWNS. 


An act incoi porating a town and vesting the authorities of the town with certain pow- 
ers, does not divest the State or county courts of powers vested in them by a general 
law, unless the act of incorporation declares the powers decane in ines cope ” 
be exclusive.—Baldwin vs. Green.+s+scee cere seen cere cena es . 4i0 


TROVER. 


An omission in an action of trover for the conversion of a note, to allege the Ssait ofa 
note, can only be reached by a special demurrer.— Frye vs. Baxter+--- +--+ - 302 


». Neither payment, set-off, nor fraudulent representations as to the consic taration ‘of the 


note, can be pleaded as defence in bar to an action of trover for the conversion of a 
note.—id. 


3. Practice at Law, 73. 
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TRUST. 


. Chancery has jurisdiction to control the acts of a trustee, under a decd to secure the pay~ 


ment of money; and where the powers gonferred on the trustees are not ney dae 
sued. will set aside his sales. —Stine vs. Wilkson, et al.-+++ +++ ees eee 
\ more strict compliance is required where the cestui que trust has meddled with the 
duties of the trustee, and become the purclieser of the property, at a greatly reduced 
rice.—ib. 
aihongh no act of te cestui que trust may of itself be sufficient, yet if all his acts taken 
together shew a fraud upon the debtor, the deed will be set aside.—ib. 


~> 
i 


J 


_ Where the deed of trust required twenty days previous notice of the time and place of 


sale, it is not sufficient to have it published but once. ‘The obvious intent is to have 
the publication continued up te the sale.—ib. 

Where there are two trustees, and one dies, the other takes as survivor apni re vs. 
Pettus, to use of. &c. Skeeuewer Pees Aa esiewaw. sisi ese e:6re sh 2 ae 
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VENDOR AND PURCHASER. 


\, having purchased a tract of land, gets a bond for the title upon payment ot the pur- 
‘chase money. He then sells his right, and transfers the title bond to B. Held, That 
A has no interest in the land, biyenet is aii to execution.— Broadwell & Dyer vs. 
Vantig cose ccee cece cove cece oves ° $)si.obie a e'aisie.5 eye aan ° woes orca eee, SOS 

. The purchase money being unpaid, “the ke n of the vendor can not be enforced by a suit 
in personam against A, nor can any interest in the and be sold under an executien in 
such suit. ‘Tie vendor can only enforce his lien in equity.—ih. 

A purchaser from one having only a title bond te a fract of land, will occupy the same 

Dosition ag his vendor, and will be bound by all notices and equities affecting ‘him.—id. 
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. A deed conveying a tract of land subject to the conditions of an agreement by which the 


. A devise of a slave to “one and her heirs,”’ vests an absolute estate in the devisee.—Trim- 


INDEX. 


* 


: PAGE 

The acceptance of a deed by a grantee will not be presumed, unless the grant be certainly 

to his benefit.— Renfro 08. FHATTIsON ovcces cocces cece cece seve epee 6008 cece ceekees 4}1 
The title acquized by an entry with the Register and Receiver of the U. S. Land Offices, 

on which no patent has issued, will yet pass to the grantee in adeed purporting to con- 

vey the land in fee simple absolute, made before the entry by the person entering the 

land.—Evans & Riehl vs. Labaddie «+++ ccsees cove cove cove cove cece eves ons 
vendor is bound to convey one-half theland to a third party, vests the legal title to the 
whole tract in the vendee.—ib. 


WARRANTY. 


. Ina sale by sheriffs, there is no implied or express warranty of the title or soundness of 


the goods sold. The rule caveat emptor is applied to all such sales. — Hensley vs. Ba- 


Keer coce ccce cove ccc cece once o0e6 0600 bude On 00.0808 400 0% ° © eoccce cece ereeceee JOT 


. There is noimplied warranty of good character in the sale of a steer.—McCurdy vs. Mc- 


Farland... 


Bet OOO CCS He CHE CHEE BHEH SHEE HEHE CHEE SHEE BEES BHOe BEES HEE OE OEEE Oe 317 


- A vendor is not bound to disclose the character of a steer.—ib. 
. The covenants implied by the words “grant, bargain and sell,’’ in a deed of conveyance, 


under our statute, are separate and independent of each other.— Alexander vs. Schreiber 46 


. Ageneral warranty is only limited by a special, where the two are inconsistent.—ib. 
. The only covenant implied by our statute from the words “grant, bargain and sell,’ 


which yuns with the Jand, is the covenant for further assurance. The word “assigns *° 

as _used in the statute, is limited to that covenant.—Collier. vs. Gamble, use of McCabe. 407 
An action cannot be brought in the name of an assignee for the breach of the other cov- 

enants.—ib. 


. The statutory covenant being not simply a covenant of seizin, but of seizin of an inde- 


feasible estate in fee simple, the measure of damages is not in all cases the purchase 
money with interest. When the vendor was actually seized—but of a defeasible es- 
tate—the damages should be merely nominal, until the estate has been actually defeat- 
ed.—ib. 


. Where a deed of conveyance containing the words “grant, bargain and sell,” recites a 


mortgage existing at the time on the property conveyed, and contains a special cove- 
nant “that the grantor will forever warrant and defend the premises conveyed, against 
all persons lawfully claiming the same in Jaw or equity, and against all titles, liens, 
and incumbrances whatever, and particularly against the mortgage above described,” 
the general covenant implied by the words “grant, bargain and sell,” is restrained by 
the special covenant.—Shelton vs. Pease++++ +--+ «+++ +++ 

Such special covenant is not a covenant to pay the mortgage debt.—ib. ; 

A mere payment of money by the purchaser to buy in an incumbrance, is no breach of 
this covenant, nor of a covenant of general warranty or of quiet enjoyment. There 
must be an eviction, or something equivalent thereto, to constitute a breach of these 
covenants.—ib. 

A covenant against incumbrances is broken by the existence of an incumbrance at the 
making of the deed. The breach must set out the particularincumbrance relied on.—ib. 


WILLS. 


A testator deviesd property {o certain legatees, with a condition that if “either of such 
legatees should die before coming of age, or marriage, the portion of such legatee 
should be equally divided among the others.” Held: ‘That such limitation only ex- 
tends to that contingency which may first happen; and where one married, and then 
died before coming of age, the limitation as to the estate would not apply.— Wells, et 
al., vs. Wells+-++ +++ . ° eee pha Bee GOS 
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. A will made in another State, by a person then a resident of such State, but who olter- 


wards removes to this State, and dies a resident of this State, is invalid, if not made 
according to the laws of this State.— Nat vs. Coons--++ +--+ +++ sees eres stents ee 543 


» Such a will, if made according to the laws of this State, need not be republished in this 


State, upon the removal of the maker to this State.--ib. ' 
A copy of the probate of such will, made in the courts of another State, is of no effect in 

this State.—ib. & . 
A person having made a will in another State, moves to this State, and resides here until 

death. The will must be admitted to probate here, and not in such other State.--- 
Stewart vs. Pettus, to use of, &c. 



































































